Legal Theory

Vesting

2018
ISBN 978-3-406-71458-0
C.H.BECK

schnell und portofrei erhaltlich bei

beck-shop.de

Die Online-Fachbuchhandlung beck-shop.de steht fiir Kompetenz aus Tradition.
Sie grundet auf Gber 250 Jahre juristische Fachbuch-Erfahrung durch die Verlage
C.H.BECK und Franz Vahlen.

beck-shop.de hélt Fachinformationen in allen gangigen Medienformaten bereit:
Uber 12 Millionen Blicher, eBooks, Loseblattwerke, Zeitschriften, DVDs, Online-
Datenbanken und Seminare. Besonders geschatzt wird beck-shop.de fir sein
umfassendes Spezialsortiment im Bereich Recht, Steuern und Wirtschaft mit rund
700.000 lieferbaren Fachbuchtiteln.


https://www.beck-shop.de/vesting-legal-theory/product/20551025?utm_source=pdf&utm_medium=clickthru_ihv&utm_campaign=pdf_20551025&em_src=cp&em_cmp=pdf/20551025
https://www.beck-shop.de/?utm_source=pdf&utm_medium=clickthru_ihv&utm_campaign=pdf_20551025&em_src=cp&em_cmp=pdf/20551025

beck-shop.de

DIE FACHBUCHHANDLUNG



beck-shop.de

DIE FACHBUCHHANDLUNG



Legal Theory

by

Thomas Vesting

Transiatea by

B N « 1
Aaron Shoiciiet

2018



Published by
Verlag C. H. Beck oHG, Wilhelmstrafle 9, 80801 Miinchen, Germany,
email: bestellung@beck.de

Co-published by
Hart Publishing, Kemp House, Chawley Park, Cumnor Hill, Oxford, OX2 9PH, United Kingdom,
online at: www.hartpub.co.uk

and

Nomos Verlagsgesellschaft mbH & Co. KG Waldseestrafle 3-5, 76530 Baden-Baden,
Germany, email: nomos@nomos.de

Published in North America (US and Canada) by Hart Publishing,
c/o International Specialized Book Services, 930 NE 58 Avenue, Suite 300,
Portland, OR 97213-3786, USA, email: orders@isbs.com

Recommendzd citation:
Vesting, Legal Thecry, p. [#], mn. [#]

ISBN 978 3 406 71458 0 (C.H. BECK)
ISBN 978 1 509 92383 0 (HART)
ISBN 978 3 8487 4657 6 (NOMOS)

© 2018 Verlag C. H. Beck oHG
Wilhelmstr. 9, 80801 Miinchen
Printed in Germany by
Kosel GmbH & Co. KG
Am Buchweg 1, 87452 Altusried-Krugzell
Typeset by
Reemers Publishing Services GmbH, Krefeld
Cover: Druckerei C. H. Beck Nérdlingen

All rights reserved. No part of this publication may be reproduced, stored in a retrieval system, or
transmitted, in any form or by any means, without the prior permission of Verlag C. H. Beck, or as
expressly permitted by law under the terms agreed with the appropriate reprographic rights organisation.
Enquiries concerning reproduction which may not be covered by the above should be addressed to
C.H. Beck at the address above.



Foreword to the English Edition

Appearing now in its second edition and for the first time in English translation,
Legal Theory is conceived as a textbook for courses at universities. It is conceived for law
students and for students of those disciplines in which law is taken up as a theme in the
respective subject, for example, in philosophy, sociology, economics, politics or literary
studies. The book aims at providing an overview of some of the central themes that
twentieth century legal theory repeatedly focused on: legal norms, legal system, legal
validity, legal authority, legal interpretation and legal history. Yet in contrast to
analytical legal theory, legal theory currently assumes these themes cannot be treated
in isolation from their historical context, and that contextuality is not merely an
‘argument’. On the contrary, the history and evolution of law are closely intertwined
with the history and evolution of forms of shared knowledge, of a constant flow of
shared practical relations of meaning such as language, customs, traditions and
conventions. This also holds for legal theory. Or, to take up Hegel’s well-known phrase
from the preface to the Philosophy of Right from 1821: like the individual, legal theory is
necessarily a child of its time, and its textuality is ‘its own time comprehended in
thoughts’.!

For Hegel, supposition of the historical nature of law is closely linked to the concept
of the spirit’s experience of itself, forming a collective subject aiming at the realisation of
reason and freedom. It is well known that Hegel believed this possibility had realised
itself in the Prussian state of 1820.2 The present Legal Theory is admittedly neither a
new version of the Hegelian philosophy of history, a dialectic sublation of all contra-
dictions and differences, nor a theory of law that would define itself in relation to the
state or politics. Rather, Legal Theory tests an approach based on cultural studies and
media theory -/an approach that has established itself today in the most diverse fields as
a new possibility of (interdisciplinary) thought. This entails the epistemological suppo-
sition that the formation of theory cannot dispense with its own historicity and
eventfulness, which implies, in turn, that the conventional theory of knowledge gives
way to a historical epistemology, which precludes every possibility of subjugating law to
transcendental preconditions or even an a priori norm. Law must instead be grasped
from out of its specific cultural and historical regime.?

Legal theory can no longer be solely the product of architectures of thought and of a
solitary subject as author. Rather, legal theory is always already entangled in the world
and its practical contexts of meaning, and only on the basis of a ‘concatenation of
openings, of the systems of metaphors that make possible and qualify our experience of
the world’” can legal theory be conceived and written.* If legal theory recognises the
necessity of the historical employment of its thought in this radical (hermeneutic) sense,
then it must accept the rise of a global culture of networks as the phenomenon that
enables and determines our openings and systems of metaphors, and proves itself in its
response to this message to be a legitimate child of its time. Put differently once more:
today legal theory is challenged in its identity and its self-conception by a network of
open, technical objects, by a worldwide cluster of digital media, based on the computer
as a universal machine and on networks, generated in a spontaneous and decentralised

! G. W. F. Hegel, Elements of the Philosophy of Right (1991) § 4, 21.

2 Cf. the classic study by F. Rosenzweig, Hegel und der Staat [1920] (2010).
3 Cf. H.-]. Rheinberger, On Historizing Epistemology: An Essay (2010) 3.

4 G. Vattimo, Beyond Interpretation (1997) 108.



Foreword to the English Edition

manner, that are constantly being rewritten. In this way, all previously known media -
language, writing, print, photography, radio, film, television etc. — converge with one
another in the omnipresence of digital streams of communication.

Similar to the invention of writing and printing in the past, the omnipresence of
computer networks and digital streams of communication has triggered a rupture in the
evolution of culture, indeed a comprehensive ‘unsettling of cultural meaning’.> A new
epistemology is emerging, a new kind of collective perception of factual as well as
normative relations of meaning, from which the themes of legal theory must be thought
through anew. This is the background - formulated very generally — against which the
particular sections of Legal Theory were composed, developed perhaps most clearly in
the final chapter of the book. That chapter contains the outline of a research pro-
gramme that I have attempted to depict in greater detail in a series of recent publica-
tions in Legal Theory and the Media of Law (forthcoming in 2018). According to the
methodological message of this programme, the new kind of culture of networks can
only be managed by opening legal theory to disciplines like cultural theory, media
theory, communications theory, anthropology, literary science, film and television
theory, image science etc.5 It thus essentially comes down to changing perspectives,
which may help legal theory respond better to the legal challenges of the remodelling of
modern society through the rise of the new culture of networks.

The first German edition of Legal Theory appeared in 2007. In 2015 the second
edition and also Brazilian and Japanese editions were published.”

Aaron Shoichet translated the German Edition into English with enthusiasm and
accuracy. Isa Weyhknecht-Diehl helped me get the manuscript ready for print. Cara
Rohner, Lea Welsch, Ricardo Campos, Andreas Engelmann, Tim Wolff und Séren
Zimmermann reconsidered numerous translations and made helpful suggestions for
additions and improvements. I am grateful to all of them. I would also like to thank
Thémis, Centre d’Etudes de Philosophie du Droit, de Sociologie du droit et de Théorie
du droit, for its generous financial support.

Frankfurt/Munich in August, 2017 Thomas Vesting

° Cf. E. Horl, ‘The Technological Condition’ (2015) 1 et seq.

©See also T. Vesting, ‘Medialitit des Rechts’ (2012) 149-171. This insight has also gained in
importance in other disciplines. Recently, for instance, Yaron Ezrahi has called for such a reorientation
for the analysis in political science of liberal democracy and its ‘contemporary culture of fast moving
images’. See Imagined Democracies (2012) 306.

7 Teoria do Direito. Uma Introducao (Sao Paulo 2015: Saraiva); Rechtstheorie (Tokyo 2015: Seibundo-
Publishing).
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