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Foreword

It was a privilege for me to be invited to attend the symposium in Sheffield in
September zom that has given rise to this book. I imagine the invitation was the
result of my long association with the School of Law at Sheffield rather than any
perception that I have current expertise in the comparative law of commercial con-
tracts. However, I derived enormous benefit from my attendance.

The sharing of knowledge and expertise among legal experts from different juris-
dictions is essential to the development of the law. It is also important that, at a time
when the laws of the United Kingdom are more than ever influenced by develop-
ments in the European Union, we do not forget the heritage that we share with other
common law jurisdictions, particularly in relation to our fundamental concepts and
basic principles. One of the most formative and durable influences on my judicial
career was the time | and other British judges and lawyers spent with American col-
leagues in Edinburgh, London, and Washington DC, in 1999 and 2000 as part of the
Anglo-American Legal Exchange. The historical similarities in our respective laws
bind us together and our more recent divergences enable each of us to see how our
own laws and practices may yet develop.

And so to the world of commercial contracts. Notwithstanding their common
origins, the laws of the United Kingdom have developed differently from those of
the United States. Most noticeably, they have diverged in relation to the duty of
good faith and the doctrine of unconscionability. American judges have been more
interventionist than their British counterparts. In the United Kingdom, the big-
gest source of regulation and calibration of unequal bargaining power now derives
from obligations imposed on the Member States of the European Union. However,
even in areas where there are no or few such obligations, the judicial development
of our law does not always replicate the approach of American courts. Thus, for
example, our approaches to construction, to implied terms, and to remedies differ
significantly.

Xxvil
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xxviii Foreword

All this makes the comparative methodology that permeates this book particularly
useful. Leading scholars from the United States and from the United Kingdom have
come together to bring their varied expertise to bear on these important issues. Their
approaches are refreshingly diverse. Some contributions resemble ones with which
[ was familiar as a Professor of Law thirty years ago. Others, particularly the more
theoretical ones, are expressed in a language with which [ was previously unfamiliar.
Taken together, the contributions provide a unique and extremely valuable set of
insights into our respective commercial contract laws. The book will help academ-
ics and practitioners on both sides of the Atlantic, and in Continental Europe, to
appreciate where there is hope for harmonisation or approximation and where there
is not. It is a most stimulating collection that should enhance the understanding of
all those concerned with the development of the law of commercial contracts, both
within and beyond the academic world.

I congratulate the organisers and the contributors to the September 2011 sympo-
sium. It is entirely appropriate that it can now reach a wider audience through this
original and excellent book, which is a fitting celebration of the achievements of
Professor Robert Bradgate, which inspired it.

Maurice Kay

Vice-President, Court of Appeal Civil Division
Royal Courts of Justice

London
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