
THE FUTURE OF INTERNATIONAL LAW

The world is changing rapidly, and there are increasing calls for international legal
responses. There is and will be increasing social change in areas such as global-
ization, development, demography, democratization, and technology. Because of
this change, international relations does and will occupy an expanding proportion
of the concerns of citizens and the responsibilities of states. This will drive greater
production of international law and organizational structures. The resulting denser
body of law and organizations will take on more prominent governmental func-
tions. It is in this sense that the future of international law is global government.
This book draws together the theoretical and practical aspects of international-
cooperation needs and legal responses in critical areas of international concern.
On this basis, the book predicts that a more extensive, powerful, and varied interna-
tional legal system will be needed to cope with future opportunities and challenges.

Joel P. Trachtman is Professor of International Law at The Fletcher School of
Law and Diplomacy at Tufts University. The author of more than eighty scholarly
publications, Professor Trachtman has written books including The International
Law of Economic Migration: Toward the Fourth Freedom (2009); Ruling the World:
Constitutionalism, International Law, and Global Governance (2009); Developing
Countries in the WTO Legal System (2009); The Economic Structure of Interna-
tional Law (2008); and International Law and International Politics (2008). He
has consulted for the United Nations, the Organization for Economic Coopera-
tion and Development, the Asia-Pacific Economic Cooperation organization, the
World Bank, the Organization of American States, and the U.S. Agency for Inter-
national Development. He has served as a member of the boards of the American
Journal of International Law, the European Journal of International Law, the Jour-
nal of International Economic Law, the Cambridge Review of International Affairs,
and the Singapore Yearbook of International Law.

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03589-8 - The Future of International Law: Global Government
Joel P. Trachtman
Frontmatter
More information

http://www.cambridge.org/9781107035898
http://www.cambridge.org
http://www.cambridge.org


www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03589-8 - The Future of International Law: Global Government
Joel P. Trachtman
Frontmatter
More information

http://www.cambridge.org/9781107035898
http://www.cambridge.org
http://www.cambridge.org


ASIL Studies in International Legal Theory

Series Editors

Elizabeth Andersen (ASIL)
Mortimer Sellers (University of Baltimore)

Editorial Board

Samantha Besson (Université de Fribourg)
Allen Buchanan (Duke University)
David Kennedy (Harvard University)
Jan Klabbers (University of Helsinki)
David Luban (Georgetown University)
Larry May (Vanderbilt University)
Mary Ellen O’Connell (University of Notre Dame)
Onuma Yasuaki (Meiji University)
Helen Stacy (Stanford University)
John Tasioulas (University College London)
Fernando Tesón (Florida State University)

The purpose of the ASIL Studies in International Legal Theory series is to clarify and
improve the theoretical foundations of international law. Too often the progressive
development and implementation of international law has foundered on confusion
about first principles. This series raises the level of public and scholarly discussion
about the structure and purposes of the world legal order and how best to achieve
global justice through law.

This series grows out of the International Legal Theory project of the American
Society of International Law. The ASIL Studies in International Legal Theory series
deepens this conversation by publishing scholarly monographs and edited volumes of
essays considering subjects in international legal theory.

Volumes in the Series

International Criminal Law and Philosophy edited by Larry May and Zachary
Hoskins (2010)
Customary International Law: A New Theory with Practical Applications by Brian
D. Lepard (2010)
The New Global Law by Rafael Domingo (2010)
The Role of Ethics in International Law edited by Donald Earl Childress III (2011)
Global Justice and International Economic Law: Opportunities and Prospects
edited by Chios Carmody, Frank J. Garcia, and John Linarelli (2011)
Parochialism, Cosmopolitanism, and the Foundations of International Law edited
by Mortimer Sellers (2012)
Morality, Jus Post Bellum, and International Law edited by Larry May and Andrew
T. Forcehimes (2012)

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03589-8 - The Future of International Law: Global Government
Joel P. Trachtman
Frontmatter
More information

http://www.cambridge.org/9781107035898
http://www.cambridge.org
http://www.cambridge.org


www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03589-8 - The Future of International Law: Global Government
Joel P. Trachtman
Frontmatter
More information

http://www.cambridge.org/9781107035898
http://www.cambridge.org
http://www.cambridge.org


The Future of International Law
Global Government

JOEL P. TRACHTMAN
Tufts University, The Fletcher School

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03589-8 - The Future of International Law: Global Government
Joel P. Trachtman
Frontmatter
More information

http://www.cambridge.org/9781107035898
http://www.cambridge.org
http://www.cambridge.org


cambridge university press

Cambridge, New York, Melbourne, Madrid, Cape Town,
Singapore, São Paulo, Delhi, Mexico City

Cambridge University Press
32 Avenue of the Americas, New York, ny 10013-2473, usa

www.cambridge.org
Information on this title: www.cambridge.org/9781107035898

C© Joel P. Trachtman 2013

This publication is in copyright. Subject to statutory exception
and to the provisions of relevant collective licensing agreements,
no reproduction of any part may take place without the written
permission of Cambridge University Press.

First published 2013

Printed in the United States of America

A catalog record for this publication is available from the British Library.

Library of Congress Cataloging in Publication data

Trachtman, Joel P.
The future of international law : global government / Joel P. Trachtman, Tufts University, The
Fletcher School.

pages cm. – (ASIL studies in international legal theory)
Includes bibliographical references and index.
isbn 978-1-107-03589-8 (hardback)
1. International law. 2. International organization. I. Title.
kz3410.t728 2013

341–dc23 2012037612

isbn 978-1-107-03589-8 Hardback

Cambridge University Press has no responsibility for the persistence or accuracy of urls for
external or third-party Internet Web sites referred to in this publication and does not guarantee
that any content on such Web sites is, or will remain, accurate or appropriate.

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03589-8 - The Future of International Law: Global Government
Joel P. Trachtman
Frontmatter
More information

http://www.cambridge.org/9781107035898
http://www.cambridge.org
http://www.cambridge.org


To my students – past, present, and future.

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03589-8 - The Future of International Law: Global Government
Joel P. Trachtman
Frontmatter
More information

http://www.cambridge.org/9781107035898
http://www.cambridge.org
http://www.cambridge.org


www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03589-8 - The Future of International Law: Global Government
Joel P. Trachtman
Frontmatter
More information

http://www.cambridge.org/9781107035898
http://www.cambridge.org
http://www.cambridge.org


Contents

Preface page xi
Acknowledgments xiii

1 Introduction: The Crisis in International Law . . . . . . . . . . . . . . . . . 1

2 Reasons for International Law and Organization . . . . . . . . . . . . . . 22

3 International Law and Organization as a System for
Transnational Political Linkage . . . . . . . . . . . . . . . . . . . . . . . . . 41

4 The Futurology of International Law . . . . . . . . . . . . . . . . . . . . . . 66

5 Cyberspace and Cybersecurity . . . . . . . . . . . . . . . . . . . . . . . . . . 85

6 Human Rights . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 118

7 Environmental Protection and Public Health . . . . . . . . . . . . . . . 146

8 Global Regulation of Finance . . . . . . . . . . . . . . . . . . . . . . . . . . 168

9 Economic Liberalization: Trade, Intellectual Property,
Migration, and Investment . . . . . . . . . . . . . . . . . . . . . . . . . . . . 193

10 Fragmentation, Synergy, Coherence, and Institutional Choice . . . . 217

11 International Legal Constitutionalization . . . . . . . . . . . . . . . . . . 253

12 Conclusion: Functionalism Revisited . . . . . . . . . . . . . . . . . . . . . 288

Index 299

ix

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03589-8 - The Future of International Law: Global Government
Joel P. Trachtman
Frontmatter
More information

http://www.cambridge.org/9781107035898
http://www.cambridge.org
http://www.cambridge.org


www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03589-8 - The Future of International Law: Global Government
Joel P. Trachtman
Frontmatter
More information

http://www.cambridge.org/9781107035898
http://www.cambridge.org
http://www.cambridge.org


Preface

As I finalize this book in the summer of 2012, it is not difficult to see some
of its concerns raised in current newspaper headlines. The Euro zone will
either collapse or be fortified by stronger centralization of fiscal and monetary
authority. The recently discovered “Flame” virus has prompted calls by Russia
for a cyberweapon ban. The financial crisis continues to reverberate with new
banking scandals. The international community is unable to craft a meaningful
response to Syrian despotism. Unusual weather patterns cause avalanches and
other natural disasters.

The world is changing rapidly, and there are increasing calls for interna-
tional legal responses. Although the world changes in diverse ways, occasion-
ing diverse challenges, there are important commonalities among the changes,
challenges, and responses available to us. Getting ahead of these challenges
will require us to think about the future, and to use the international legal
tools available to us more creatively and without the artificial constraints of
sovereigntist biases. The challenges to society increasingly transcend national
borders, and this book argues that governmental functions, too, will sometimes
be required to transcend national borders. International law is the main formal
mechanism by which governmental functions can transcend national borders.

This book is an attempt to draw together some of the theoretical and practical
aspects of international-cooperation needs and legal responses in some of the
critical areas of international public policy. International policy professionals,
among them international lawyers, tend to examine only their particular func-
tional areas, such as trade, human rights, finance, environment, or security.
This specialization is perfectly appropriate and responsible, but occasionally
it is useful for each of us to climb out of our individual silo and survey the sim-
ilarities, differences, conflicts, and synergies among the different functional
areas.
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