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FOREWORD

Professor Shetreet’s seminal work on judicial independence published in
1976 provided a systemisation of the rules and practices that safeguarded
the independence of the judiciary of England and Wales at a time when
the office of Lord Chancellor was of central importance. A detailed
historical survey underpinned that systemisation. Lord Scarman was
right to commend it in his preface to that edition. My well-thumbed
copy is a measure of its use by me in the period from 2003.

That period began with the decision in June 2003 first to abolish, but
then only to reform, the office of Lord Chancellor, and to create a
Supreme Court and a new system for judicial appointments. The legisla-
tive changes in the Constitutional Reform Act to give effect to those
decisions came into effect in 2006. Although as with many major
reforms, the changes are still evolving, this is an excellent time to take
stock and provide a systemisation of the new system. A second edition is
not only needed, but most welcome. The stated aim is to make explicit
the rules, assumptions and practices in force within our judiciary in
consequence of the changes.

Underpinning that aim is a detailed exposition of the way in which the
judicial system operates. Subjects that might not at first sight appear
important are explained in such a way that their significance becomes
apparent. The flexibility of case assignment (or listing) is assessed in
comparison to the principles applicable in Germany. As the authors
perceptively observe, that flexibility is accepted because of the culture
of trust that underpins our judicial system.

Old issues are carefully re-analysed in the light of some changes that
antedate the 2003 decisions. Although judges have always given lectures
that have, with a greater or lesser degree of self-restraint, addressed
matters of controversy, until 1987, the Kilmuir rules constrained judges
from speaking in other circumstances, particularly to the media. The
authors analyse the changes that have occurred and tentatively conclude
that the applicable principle is one of free but circumspect speech guided

vi
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FOREWORD vii

by long-standing constitutional culture. Although principles of judicial
conduct have long rested on Magna Carta, the judicial oath and accepted
practice, in 2002 detailed rules were for the first time set out in the Guide
to Judicial Conduct. These required and receive critical evaluation - for
the most part favourable.

The changes initiated in 2003 are subjected to critical appraisal; again
matters that might not seem very significant are carefully considered —
one of the nine chapters is devoted to the structure and governance of the
judiciary. The role of the Judicial Appointments Commission is also
carefully examined. Whilst applauding its creation as a step taken
towards greater judicial independence, it rightly subjects to critical exam-
ination the need for greater diversity, the concept of a judicial career and
the role of training in supporting progression and mobility.

Many fundamental questions are asked. For example, whether the
safeguards in the Constitutional Reform Act will in fact safeguard the
judiciary from political pressure or interference, whether there are suffi-
cient checks and balances to govern the inherent tension between judicial
independence and accountability and whether the balance between the
fundamental values of a justice system are, in the context of diminishing
resources, properly balanced with efficiency and performance. Although
no specific answers are given, the detailed research and clear explanations
of the system contain clear pointers to realistic answers.

Like Lord Scarman in 1976 I would unreservedly commend this new
edition to anyone who wishes to understand the role of the judicial
branch of the state, what its independence and accountability actually
entail and what remains to be done to foster its continued constructive
role in the good governance of the state. Judges on Trial remains the apt
title.

Sir John Thomas
President of the Queen’s Bench Division
June 2013

Postscript from the authors (July 2013): since he wrote this Foreword,
Sir John Thomas was appointed Lord Chief Justice of England
and Wales, with effect from 1 October 2013.
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