
   Transnational Legal Orders 

  This book offers a pathbreaking, empirically grounded theory that reframes the study 
of law and society. It shifts research from a predominantly national context to one that 
places transnational, national, and local lawmaking and practice within a single, coher-
ent, analytic frame. 

 By presenting and elaborating a new concept,  transnational legal orders,  Halliday and 
Shaffer present an original approach to legal orders that affect fundamental economic 
and social behaviors. The contributors generate arrays of hypotheses about how trans-
national legal orders rise and fall, where they compete and cooperate, and how they 
settle and unsettle. 

 This original theory is applied and developed by distinguished scholars from North 
America, Europe, and Asia in business law (taxation, corporate bankruptcy, secured 
transactions, transport of goods by sea), regulatory law (monetary and trade, fi nance, 
food safety, climate change), and human rights law (civil and political rights, rule of 
law, right to health/access to medicines, human traffi cking, criminal accountability of 
political leaders). 

 Terence C. Halliday is a codirector of the Center on Law and Globalization and a 
research professor at the American Bar Foundation; Adjunct Professor of Sociology at 
Northwestern University; and Adjunct Professor, Regulatory Institutions Network at the 
School of Asia and the Pacifi c, Australian National University. He is the author or editor 
of numerous books and articles on professions, globalization, law, markets, and poli-
tics. He is the winner of multiple prizes from the American Sociological Association for 
his 2009 book  Bankrupt: Global Lawmaking and Systemic Financial Crisis  (with Bruce 
Carruthers). Halliday is the 2013 recipient of the Podgerecki Prize for distinguished 
scholarship from the International Sociological Association’s Research Committee on 
the Sociology of Law. 

 Gregory Shaffer is Chancellor’s Professor of Law at the University of California, Irvine, 
School of Law. He is vice president of the American Society of International Law and serves 
as its representative to the American Council of Learned Societies. He directs the Law 
and Society Association’s Collaborative Research Network on Transnational and Global 
Legal Ordering and is chair of the Association of American Law Schools Section on 
Economic Globalization and Governance. His publications include  Transnational Legal 
Ordering and State Change  (2013),  Dispute Settlement at the WTO  (2011),  Regulating Risk 
in the Global Economy  (2008),  Defending Interests: Public-Private Partnerships in WTO 
Litigation  (2003), and more than eighty articles and book chapters.   
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  Advance praise for  Transnational Legal Orders  

   “This thoughtful volume helps explode the traditional matrix that has too long 
 artifi cially divided law and lawmaking into rigid domestic and international,  public 
and private cells. Having previously explored how transnational legal ordering 
changes states, two innovative social scientists have enlisted an impressive stable of 
interdisciplinary investigators to track how transnational legal orders evolve dynam-
ically to constrain and facilitate social conduct in the business, regulatory, and 
human rights spheres. Their rich selection of case studies illuminates the growing 
array of techniques that transnational actors now deploy to develop legal norms and 
foster their percolation and penetration into the architecture of complex transna-
tional legal orders.” 

 – Harold Hongju Koh, Sterling Professor of International Law, 
Yale Law School, and former Legal Adviser, U.S. Department of State  

  “This book provides an integrative frame to the study of the rise, the change, and the 
practice of transnational legal orders. It is theoretically innovative, interdisciplinary, 
and enlightening. In addition, a set of rich and rigorous case studies uses this frame 
in a most productive way. The outcome of this effort written from a legal perspective 
is something that the IR study of global governance has been missing: a major step 
toward an integrated theory.” 

 – Michael Zürn, Director at the WZB (Berlin Social Science Center) 
and Professor of International Relations at the Free University Berlin  

  “This is a theoretical landmark of socio-legal scholarship. The empirical chapters 
make a persuasive case that transnational legal orders can be a more serviceable 
framework today than national law or global law. In a book that is a delight to read, 
great scholars present a clear exposition of how transnational legal orders are recur-
sively created as they transform other local, national, and transnational orders.” 

 – John Braithwaite, Distinguished Professor and Founder of RegNet 
(the Regulatory Institutions Network), Australian National University  

  “This is a milestone contribution. Shaffer and Halliday and their authors develop 
a powerful new framework of inquiry that brings out the best in theoretical and 
empirical global governance research: problem-driven with cutting-edge scholarly 
analysis regarding law in a global context; the changing and evolving roles of norm-
creating actors, institutions, and processes; and the political implications of this 
emerging sphere.” 

 – Peer Zumbansen, Professor of Transnational Law and Director, 
Dickson Poon Transnational Law Institute, King’s College London    
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  CAMBRIDGE STUDIES IN LAW AND SOCIETY 

  Cambridge Studies in Law and Society  aims to publish the best scholarly work on legal 
discourse and practice in its social and institutional contexts, combining theoretical 
insights and empirical research. 

 The fi elds that it covers are: studies of law in action; the sociology of law; the anthro-
pology of law; cultural studies of law, including the role of legal discourses in social 
formations; law and economics; law and politics; and studies of governance. The books 
consider all forms of legal discourse across societies, rather than being limited to lawyers’ 
discourses alone. 

 The series editors come from a range of disciplines: academic law, socio-legal studies, 
sociology, and anthropology. All have been actively involved in teaching and writing 
about law in context. 

  Series Editors 

    Chris   Arup      Monash University, Victoria    
   Sally Engle   Merry      New York University    

   Susan   Silbey      Massachusetts Institute of Technology      

  Books in the Series 

  Diseases of the Will 
   Mariana   Valverde    
  The Politics of Truth and Reconciliation in South Africa: Legitimizing the 
Post-Apartheid State 
   Richard A.   Wilson    
  Modernism and the Grounds of Law 
   Peter   Fitzpatrick    
  Unemployment and Government: Genealogies of the Social 
   William   Walters    
  Autonomy and Ethnicity: Negotiating Competing Claims in Multi-Ethnic States 
   Yash   Ghai    
  Constituting Democracy: Law, Globalism and South Africa’s Political Reconstruction 
   Heinz   Klug    
  The Ritual of Rights in Japan: Law, Society, and Health Policy 
   Eric A.   Feldman    
  The Invention of the Passport: Surveillance, Citizenship and the State 
   John   Torpey      

(continued after Index)
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  Edited by 

   TERENCE C.   HALLIDAY  
  American Bar Foundation    

   GREGORY   SHAFFER  
  University of California, Irvine School of Law        

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-06992-3 - Transnational Legal Orders
Edited by Terence C. Halliday and Gregory Shaffer
Frontmatter
More information

http://www.cambridge.org/9781107069923
http://www.cambridge.org
http://www.cambridge.org


       32 Avenue of the Americas,  New York ,  NY  10013-2473,  USA    

  Cambridge University Press  is part of the University of Cambridge.   

 It furthers the University’s mission by disseminating knowledge in the pursuit of 
education, learning, and research at the highest international levels of excellence. 

  www.cambridge.org  
 Information on this title:  www.cambridge.org/9781107069923  

 ©   Cambridge University Press   2015    

  This publication is in copyright. Subject to statutory exception 
  and to the provisions of relevant collective licensing agreements, 
  no reproduction of any part may take place without the written 
  permission of Cambridge University Press.   

 First published  2015  

 Printed in the United States of America  

  A catalog record for this publication is available from the British Library.  

  Library of Congress Cataloging in Publication data   
 Transnational legal orders / edited by Terence C. Halliday, Gregory Shaffer. 
  pages cm – (Cambridge studies in law and society) 
 Includes bibliographical references and index. 
  ISBN  978-1-107-06992-3 (hardback) 
 1. Rule of law. 2. Law – International unifi cation. 3. International trade. 4. Foreign 
trade regulation. 5. Bankruptcy – International cooperation. I. Halliday, Terence C. 
(Terence Charles), editor. II. Shaffer, Gregory C., 1958– editor. 
  K 605. T 73 2014 
 347′.077–dc23   2014020951 
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  Cambridge University Press has no responsibility for the persistence or accuracy of  URL s 
for external or third-party Internet Web sites referred to in this publication and does not 
guarantee that any content on such Web sites is, or will remain, accurate or appropriate.   
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xi

 It is a rare and therefore all the more rewarding experience to develop a bold idea 
in thoughtful engagement with specialists in sharply different issues of international 
consequence, but who may never talk to each other, or talk across disciplinary 
barriers of theory and method. Such was the pleasure of our collaboration with 
international lawyers, political scientists, sociologists, anthropologists, and law and 
language experts in this project on a hitherto invisible phenomenon – transnational 
legal orders (TLOs). 

 A test of the verisimilitude of a new concept is to ask experts to examine, through 
the lens of this theoretical tool, global problems of great policy consequence, yet 
problems that are seldom held in juxtaposition. If the concept has the power to open 
new vistas, raise fresh questions, explain old problems, identify overlooked actors, 
reveal hidden dynamics, and open up research agendas for specialists who are already 
authorities on international crime or fi nancial law or business regulation, then the 
concept has a musculature that inspires confi dence in its wider application. 

 By the same token, if the nuanced understanding of specialists tests the con-
cept and theory of TLOs, forcing its progenitors to adapt and refi ne it, to qualify its 
application or recognize its potential distortions, then the collaboration becomes a 
 theory-building moment that is truly emergent – more than any of its contributors 
might have imagined alone. 

 For these reasons, we are most grateful to the superb contributions in writing and 
other exchanges of Susan Block-Lieb, Dan Bodansky, Tim B ü the, Philipp Genschel, 
Larry Helfer, Eric Helleiner, Paulette Lloyd, Rod Macdonald, Sally Merry, Leigh 
Payne, Jothie Rajah, Thomas Rixen, Beth Simmons, and Michael Waibel. We have 
repeatedly gone back to them, and they have repeatedly responded with insight, 
grace, and patience. 

 We have benefi ted from many commentators and interlocutors at conferences 
such as the Law and Society Association annual meetings in Denver, San Francisco, 
Honolulu, and Boston; the American Society of International Law mid-year 

  Acknowledgments   
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conference at UCLA; the Midwest Colloquium on International Law/International 
Organizations of the Center on Law and Globalization; and workshop presentations 
at Australia National University, Berkeley, Kings College London, Irvine, the Max 
Planck Institute for Studies in Society, Minnesota, Stanford, Utah, and Wisconsin. 

 For generous funding for the original 2012 conference, we thank particularly 
the University of Minnesota Law School, and for additional support, we thank the 
American Bar Foundation. Terry Halliday expresses thanks to RegNet, School of 
Regulation, Justice and Diplomacy, the Australian National University, for hosting 
and support during the course of this collaboration. 

 Two anonymous readers of the manuscript provided insightful responses to 
 Chapter 1  and the volume as a whole. Cambridge University Press editor John 
Berger and series editor Sally Merry were extremely helpful, as always. 

 It is with deep admiration that we acknowledge the remarkable life and  scholarship 
of Rod Macdonald, a distinguished Canadian scholar and legal statesman, who died 
as this volume went to press. Rod told us that his chapter in our book would be the 
last of what we know has been a distinguished line of publications reaching back 
decades and exerting infl uence across law and interdisciplinary studies throughout 
the world. We are glad and humbled to memorialize his remarkable life and work 
in this small way. 

 If this volume spurs an imaginative way to understand meaningfully a form of 
social order hitherto barely recognized, then the complementary contributions of 
all those named here will have generated a new scholarly path with hitherto scarcely 
imagined theoretical, empirical, and policy consequences.     
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