
Denial of Justice in International Law

Since the last comprehensive work devoted to denial of justice in international

law was published in 1938, the possibilities for prosecuting this offence have

evolved in fundamental ways. It is now settled law that States cannot disavow

international responsibility by arguing that their courts are independent of the

government. Even more importantly, the doors of international tribunals have

swung wide open to admit claimants other than states: non-governmental organ-

isations, corporations and individuals.

A vast number of new treaties for the protection of investment allow private

foreign investors to seise international tribunals to claim denial of justice. This

has given rise to intense controversy. There are those who consider that the very

prospect of an international tribunal passing judgment on the workings of

national courts constitutes an intolerable affront to sovereignty. Others believe

that such must precisely be the role of international tribunals if the rule of law is

to prosper.

The proponents of imperial might once found it convenient to drape the

exercise of power in virtuous shrouds, as in the Don Pacifico affair in 1850,

when Palmerston justified the seizure of all ships in the harbour of Piraeus (in

retribution for the failure of the Greek government to grant redress to a British

subject) by his Civis Romanus Sum oration in the House of Commons. Today

gunships have been replaced by international tribunals, and so even those who

have no might may have the right to seise international jurisdictions to question

the conduct of courts in themost powerful countries. The tables may therefore be

turned, as when the US in 2002 found itself taken to task on account of alleged

denials of justice suffered by two Canadian investors at the hands of the courts of

Massachusetts and Mississippi.

This book examines the modern understanding of denial of justice.
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Fernàndez-Rozas, Fortier (presiding)) 33, 87, 127, 128, 251

Table of authorities

xvii

© Cambridge University Press www.cambridge.org

Cambridge University Press
0521851181 - Denial of Justice in International Law
Jan Paulsson
Frontmatter
More information

http://www.cambridge.org/0521851181
http://www.cambridge.org
http://www.cambridge.org


Ethyl Corporation v. Canada, award on jurisdiction, 24 June 1998,

38 ILM 708 (Brower, Lalonde, Böckstiegel (presiding)) 43
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SGS Société Générale de Surveillance S. A. v. Philippines, decision on

objections to jurisdiction, 29 January 2004, 8 ICSID Reports

518 (Crawford, Crivellaro, El-Kosheri (presiding)) 33, 112, 129

Table of authorities

xviii

© Cambridge University Press www.cambridge.org

Cambridge University Press
0521851181 - Denial of Justice in International Law
Jan Paulsson
Frontmatter
More information

http://www.cambridge.org/0521851181
http://www.cambridge.org
http://www.cambridge.org


Southern Pacific Properties (Middle East) Limited v. Egypt, award, 20 May

1992, 3 ICSID Reports 189 (El Mehdi, Pietrowski, Jiménez de
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Société des Grands Travaux de Marseille v. East Pakistan Development

Corporation, award, (1980) V Yearbook Commercial Arbitration 177

(Andrew Martin QC, sole arbitrator) 147

Table of authorities

xxi

© Cambridge University Press www.cambridge.org

Cambridge University Press
0521851181 - Denial of Justice in International Law
Jan Paulsson
Frontmatter
More information

http://www.cambridge.org/0521851181
http://www.cambridge.org
http://www.cambridge.org


Spanish Zone of Morocco (UK v. Spain), 29 May 1923, II RIAA 617 255

Stetson’s case (US v. Mexico), Moore, Arbitrations 3131 173

Texaco Overseas Petroleum Company/California Asiatic Oil Co. v. Libya,

(1978) 17 ILM 1 215

William Gerald Chase (US v. Panama), 29 June 1933, VI RIAA

352 47, 164–5

The case of Yuille, Shortridge & Co. (Great Britain v. Portugal ), 21

October 1861, A. de Lapradelle and N. Politis, Recueil des

arbitrages internationaux vol. I, 78 38, 72, 75–6

Draft Conventions, Principles, Restatements, Rules, etc.

American Society of International Law/Harvard Law School

Draft Convention on the Law of Responsibility of States for

Damages Done in Their Territory to the Person or Property

of Foreigners, Harvard Law School, Research in International

Law, II, Responsibility of States (Cambridge, Massachusetts, 1929);

(1929) 23 AJIL 133 (Special supplement)

Article 9 95

Draft Convention on the International Responsibility of States for

Injuries to Aliens, (1961) 55 AJIL 548

Article 6 96

International Law Commission (United Nations)

Draft Articles on Responsibility of States for internationally

wrongful acts, UN Doc. A/56/10 (2001) 56, 91

Article 4(1) 40, 91

Article 33(2) 56

Article 44 107, 111

Article 55 56

Draft Articles on Jurisdictional Immunities of States and Their

Property, UN Doc. A/46/10

Article 12 141

Draft Declaration on Rights and Duties of States, UN Doc. A/1251

Article 3 17

Table of authorities

xxii

© Cambridge University Press www.cambridge.org

Cambridge University Press
0521851181 - Denial of Justice in International Law
Jan Paulsson
Frontmatter
More information

http://www.cambridge.org/0521851181
http://www.cambridge.org
http://www.cambridge.org


North American Free Trade Association (NAFTA)

Free Trade Commission, Chapter 11 Interpretation, 31 July 2001,

6 ICSID Reports 367 239, 251

Free Trade Commission, Transparency Measures, (2005) 44

ILM 796 251

Organization for Economic Cooperation and Development (OECD)

Draft Convention on the Protection of Foreign Property, (1968)

7 ILM 117 55

United Nations

Basic Principles on the Independence of the Judiciary, adopted

by the Seventh United Nations Congress on the Prevention of

Crime and the Treatment of Offenders, UN Doc. A/CONF.

121/22/Rev.1, at p. 59 66, 157

Basic Principles on the Role of Lawyers, adopted by the Eighth

United Nations Congress on the Prevention of Crime and the

Treatment of Offenders, UN Doc. A/CONF.144/28/Rev.1,

at p. 118 66, 157

Charter of Economic Rights and Duties of States, General Assembly

Resolution A/RES/3281 (XXIX), adopted 12 December 1974 24

Declaration on the Human Rights of Individuals Who are not

Nationals of the Country in Which They Live, General Assembly

Resolution A/RES/40/144, adopted 13 December 1985. 9

Human rights in the administration of justice, General Assembly

resolution A/RES/43/153, adopted 8 December 1988 66

Human rights in the administration of justice, General Assembly

resolution A/RES/48/137, adopted 20 December 1993 66

Human rights in the administration of justice, General Assembly

resolution A/RES/58/183, adopted 18 March 2004 66

Independence and impartiality of the judiciary, jurors and assessors

and the independence of lawyers, Commission on Human Rights

resolution 2003/43, UN Doc. E/CN.4/2003/L.11/Add.4,

at p. 57 66

Statute of the International Law Commission, Annexed to General

Assembly Resolution 174(II), adopted 21 November 1947

Article 15 93

Table of authorities

xxiii

© Cambridge University Press www.cambridge.org

Cambridge University Press
0521851181 - Denial of Justice in International Law
Jan Paulsson
Frontmatter
More information

http://www.cambridge.org/0521851181
http://www.cambridge.org
http://www.cambridge.org


Universal Declaration of Human Rights, General Assembly

Resolution A/RES/217A (III), adopted 10 December 1948

Article 10 5

United Nations Commission on International Trade Law

Arbitration Rules, approved by GA Resolution 31/98,

(1976) 15 ILM 701 152

Table of authorities

xxiv

© Cambridge University Press www.cambridge.org

Cambridge University Press
0521851181 - Denial of Justice in International Law
Jan Paulsson
Frontmatter
More information

http://www.cambridge.org/0521851181
http://www.cambridge.org
http://www.cambridge.org


Abbreviations

AJIL American Journal of International Law

Amco II Amco Asia Corp., Pan American Development, Ltd. and PT

Amco Indonesia v. Republic of Indonesia, award in the

resubmitted case, 5 June 1990, 1 ICSID Reports 569

(Lalonde, Magid, Higgins (presiding))

BYIL British Yearbook of International Law

de Visscher Charles de Visscher, ‘Le déni de justice en droit
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