
FIDE (the International Federation for European Law) brings together
National Associations for European Law and their members and serves
as a forum for the study, development, critical appraisal and renewal of
European law.

Written for the XXI FIDE Congress taking place in Dublin in June
2004, this book explores EU policy on migration and asylum, and the
manner in which this policy is being implemented at a national level.
With national reports from 20 EU, EEA and EFTA Member States, it
is the most wide ranging and comprehensive international survey of
this issue to date. Each report was prepared by a national expert and
focuses on: the national implementation of existing EU legislation in
the field of migration and asylum law; the compatibility of national
migration and asylum law and policies with pending EC legislation on
asylum procedure, legal status of third country nationals, and defini-
tion of refugees; national attitudes to European Commission proposals
on the future development of European migration and asylum law; and
long term perspectives for EU legislation in the field of migration and
asylum law and policy.
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WELCOME TO XXI FIDE CONGRESS

fide president
The Hon. Mr Justice Nial Fennelly

It has been a great honour for Ireland to be asked to host the XXI Congress
of FIDE. It has equally been a great honour for me personally to have been
asked to act as President of FIDE during this very important year for the
European Union.

The topics for the Congress were chosen after much debate and wide
consultation. The choice was not easy. There are several other topics
worthy of debate. The Congress debates will cover both old and new
ground.

There are two special features of this year’s Congress.
First, on the virtual eve of our meetings in Dublin, ten new Member

States will join the European Union. Words are not adequate to express
the great happiness which I share with my colleagues at the Irish Society
for European Law at being able to welcome the delegates from these States
to Dublin and to the Union at the same time.

Second, even as I write, the Constitution for Europe remains under
discussion, though the outcome is shrouded in uncertainty. I express the
hope that, whatever the state of political discussions, delegates to the
Congress will grasp the opportunity for a lively exchange of views.

Finally, I offer a hearty welcome to all delegates, rapporteurs, spouses
and others. I hope that you enjoy your stay in Dublin.

vi
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FOREWORD

patrick mCcann
FIDE Secretary General

The XXI FIDE Congress takes place in Dublin, Ireland between the 2nd
and 5th of June, 2004. The Congress is the biennial meeting of Fédération
Internationale de Droit Européene (FIDE – the International Federation
for European Law).

FIDE brings together National Associations for European Law and
their members and serves as a forum for the study, development, critical
appraisal and renewal of European law.

The FIDE Congress has a special place among the many conferences and
seminars on European law. First, it is a not for profit venture organised on
behalf of FIDE by different National Associations in rotation as a matter
of professional solidarity between lawyers interested in European law.
Secondly, the Congress brings together the full range of lawyers – Judges,
Practitioners and Academic Lawyers – across the breadth of Europe.

The Irish Presidency of FIDE is particularly pleased to have been able
to develop relationships with lawyers in the new Member States of the
Union. Also, the Irish Presidency of FIDE is very pleased to have delegates
and Rapporteurs from potential or future Member States as well as the
continued participation and representation by Rapporteurs and Delegates
of Lawyers from EU EFTA and EEA Member States.

This will be the second time the FIDE Congress has taken place in
Dublin. The 10th FIDE Congress took place in Dublin in June 1982. The
late Mr. Justice Brian Walsh, formerly of the Irish Supreme Court and
the European Court of Human Rights, was the President of FIDE on that
occasion. Mr. Finbarr Murphy B.L. was the chairman of the host National
Association, the Irish Society for European Law, and Mr. Eoghan P. Clear
Solicitor was Honorary Secretary. As with the present Congress, it is worth
noting that there were delegates from Finland, Spain, and Sweden, then
prospective Member States, as well as delegates from the then Member
States.

vii
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viii Foreword

The President of FIDE for the present Congress is the Honourable Mr.
Justice Nial Fennelly, a member of the Irish Supreme Court and a former
Advocate General at the European Court of Justice.

For the XXI Congress, the Presidency of FIDE has selected, in consul-
tation with FIDE’s National Associations, three topics for the Congress.
The three topics which will be discussed are: –

Topic 1: “Criminal Law in the European Union: a giant leap or a small
step?”

Topic 2: “European Union Competition Law and Policy: The Reform of
Competition Law Enforcement will it work?”

Topic 3: “European Union and Member State Migration and Asylum Law
and Policy.”

The Irish Presidency is delighted that Professor Mario Chiavario of the
University of Turin has agreed to act as General Rapporteur for Topic 1;
that Judge John Cooke of the European Court of First Instance has
agreed to act as General Rapporteur for Topic 2; and that Professor Kay
Hailbronner of the University of Konstanz has agreed to act as General
Rapporteur for Topic 3.

The working method of the Congress began with the preparation by the
General Rapporteurs of detailed Questionnaires on each of the Topics. The
Questionnaires are addressed to Rapporteurs in the existing and future
Member States of the European Union and other affected States with
a view to exploring the transposition and reception of European Law
into the domestic legal systems, its effectiveness and the problems the
domestic legal systems might have to face in dealing with Community
law.

The Questionnaires from the General Rapporteurs were then trans-
lated and disseminated among the existing National Associations and the
embryonic National Associations in the new Member States and potential
future Member States.

The Irish Presidency of FIDE is particularly pleased that Rapporteurs
have been designated by each of the existing and new Member States,
as well as Rapporteurs from EFTA and EEA States. We are also very
pleased that lawyers in Albania and Croatia also nominated Rapporteurs
for participation in the FIDE process. As a result, some twenty-nine States
have nominated approximately one hundred and six National and Assis-
tant National Rapporteurs. Also, we are delighted to have Institutional
Rapporteurs from the Council, the Commission and the Université Libre
de Bruxelles.
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Foreword ix

The National Reports were prepared by the National Rapporteurs or
teams of National Rapporteurs and delivered to the General Rapporteurs,
their Dublin based National Report Co-Ordinators and to the Institu-
tional Rapporteurs. The General Rapporteurs wrote the General Reports,
which offer a synthesis on the development of European Law in their
chosen Topic, and an assessment of the dynamic relationship between
European Law and the National legal systems. The Institutional Reports
offer a thematic response to the Questionnaire from a European Union
perspective.

The Congress itself does not take the format of a conference. Apart
from the opening address by the President of the Court of Justice there
will be no formal set piece presentations. Rather, the General Rappor-
teurs, in conjunction with various chairpersons of working sessions, will
moderate a debate and discussion. Each delegate, having been informed
by the publication of this volume and the Reports’ earlier appearance
on the FIDE website (www.fide2004.org), will be able to participate and
discuss different aspects of each Topic. The tradition of FIDE has been
participation by all Delegates.

As well as the formal Congress Topics, the Irish Presidency intends
to host a debate and discussion on the Constitution for Europe on the
morning of Saturday the 5th of June, 2004.

The Presidency of FIDE is again pleased to welcome the Presidents of
the European Court of Justice and the Court of First Instance to Dublin
for the FIDE Congress. Their participation and that of their colleague
Judges from the Courts as well as Référendaires and the permanent staff
of the Court, contributes to the unique quality of the Congress.

The FIDE Congress also offers an opportunity for Delegates to meet
up with old friends and to make new ones. The accession of the new
Member States is a very particular opportunity to make new friends and
to re-orientate our conception of Europe.

The Presidency has arranged an extensive and varied social programme
with the assistance of the Congress’ sponsors, and it is hoped that these
social gatherings will facilitate the continuation of the Congress’ debates
in informal settings and allow for the development of friendships and
professional ties.

The Irish Presidency of FIDE is very appreciative of the work and profes-
sionalism of Finola O’ Sullivan and Jane O’Regan of Cambridge University
Press in preparing and printing these volumes. The Irish Presidency would
also like to express its appreciation to the three Dublin Co-Ordinators who
looked after the considerable task of collating the National Reports and
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x Foreword

doing verification and pre-publication editing on each of the volumes.
This immense and invaluable work was carried out by Mr Anthony Moore
B.L. (Criminal Law), Mr Dermot Cahill (University College Dublin)
(Competition Law) and Ms Imelda Higgins B.L. (Immigration and
Asylum Law).

The Irish Presidency would like to thank its predecessor National Asso-
ciations, the United Kingdom National Association, the Finnish National
Association and the Swedish National Association in particular, for all
their help and assistance in organising this Congress.

The venue for the next Congress, the XXII FIDE Congress, will be
decided at the Dublin Congress. The Irish National Association hopes that
it will relinquish its Presidency with both pride and anticipation; pride at
the success of the Congress and anticipation for the future success of the
XXII Congress.
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GENERAL RAPPORTEUR

Prof. Dr. Kay Hailbronner, LL.M.

Professor Dr. Kay Hailbronner was born in Ulm/Germany in 1943 and has
held a professorial chair for public law, international law and European
law at the University of Konstanz since 1979. After his education in law
at the universities of Tübingen, Freiburg and Heidelberg he received his
Master of Laws from McGill University in Montreal pursuant to graduate
studies at the Institute of Air and Space Law in Montreal, and, in 1971,
his Doctorate in law from the University of Heidelberg. Subsequent to
his work as a legal assistant at the Max-Planck-Institute for Comparative
Public Law and International Law in Heidelberg, he was appointed senior
legal officer at the Ministry of Justice, Rheinland-Pfalz. After two years
as assistant to the vice-president of the Federal Constitutional Court,
Professor Hailbronner received a call to the University of Konstanz in
1979. From 1988–1992, Professor Hailbronner was Judge at the Admin-
istrative Appeal Court of Baden-Württemberg. Since 1990, he has been
Legal Counsel for the Federal Government in asylum and immigration
law and European law. In 1992, Professor Hailbronner was elected Foreign
Member of the Academy of Arts and Sciences, Erfurt/Thüringen. He is
Director of the Center for International and European Law on Immigra-
tion and Asylum at the University of Konstanz, which was established in
1994. Moreover, Professor Hailbronner was Chairman of the ILA (Interna-
tional Law Association) Committee on Refugee Procedures and has been
a member of the German Advisory Council on Science (Wissenschaftsrat)
since 1999. From 2000 until 2001, he was a member of the Governmental
Commission on Immigration Issues. Since 2000, Professor Hailbronner
has been a member of the Advisory Board of the German Federal Office
for the Recognition of refugees.

The main emphasis of his scientific activities is on national and interna-
tional aliens and asylum law, citizenship, university legislation, regulation
for awarding contracts as well as on European law.

xi
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xii General Rapporteur

Among his principal publications, the following should be men-
tioned; his monograph Immigration and Asylum Law and Policy of
the European Union; his commentary on aliens law (Kommentar
Ausländerrecht); and the commentary on citizenship (Kommentar zum
Staatsangehörigkeitsrecht, together with G. Renner). Moreover, he is co-
editor of the leading journal in aliens law in Germany.
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VOLUME EDITOR

Imelda Higgins is a practising barrister at the Bar of Ireland. She is also a
part-time lecturer in European law at the Faculty of Law, Trinity College
Dublin and at the Faculty of Law, University College Dublin. Before com-
ing to the bar, Ms Higgins worked as a Legal Secretary to Judge D.A.O.
Edward at the Court of Justice of the European Communities. Prior to
working at the Court of Justice, she was engaged as a Lecturer by the
European Institute of Public Administration. In this capacity Ms Higgins
primarily focused on the training of judges and lawyers from the acces-
sion countries in European Community Law, mainly in the context of
Community training programmes. Ms Higgins has published numerous
articles in the field of European Law and is an editor (Ireland) for the
European Law Reports of cases in the United Kingdom & Ireland.

xiii
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EDITOR’S NOTE

Collating the National Reports on the topic of “Migration and Asylum
Law & Policy in the European Union” on behalf of the Irish Society for
European Law and FIDE was both an honour and a privilege. The Reports
contain a wealth of information supplied by eminent practitioners and
academics from all over Europe in response to a comprehensive and chal-
lenging questionnaire devised by Prof. Hailbronner. Prof. Hailbronner is
a renowned expert in the field of EU migration and asylum law and policy,
and the questionnaire reflected his expertise in this respect. Fortunately, as
can be seen from the high standards of the National Reports, the National
Rapporteurs proved themselves both able and willing to meet the chal-
lenge set. The result is a fascinating overview of the current state of the
law and policy of both Member States and affected countries in this area.
The General Rapporteur’s Report draws together many of the main devel-
opments and perspectives identifiable from the National Reports.

The quality of the National Reports is all the more impressive given
the very short time limits within which the National Rapporteurs were
required to operate. In this respect, the reader should bear in mind, that
the National Reports reflect the position at the time the reports were
submitted, namely 26 January 2004. Most of the Reports follow the layout
of the General Rapporteur’s Questionnaire, although a small number
preferred a more thematic approach. In all cases the Reports are very
readable and the information contained therein is easily accessible.

I very much look forward to meeting the faces behind the Reports
and to a lively discussion on Migration and Asylum Law & Policy in the
European Union with my FIDE colleagues.

Imelda Higgins,
Law Library,
Four Courts,
Dublin
8 February 2004
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