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Chapter 1
Equality, Luck, and Responsibility

Someone following political debates about crime control or welfare
reform might come away with the impression that she was faced with
a choice between two incompatible positions. One position, put for-
ward by people usually described as conservatives, claims to make
individual responsibility central to political morality. A commitment
to a culture of responsibility is said to underwrite advocacy of harsh
punishments and reduced social services, not only because such
changes will lead to safer streets and more productive lives, but also
because people are responsible for their own deeds. Another position
in these debates, put forward by people usually described as liberals,
advocates building schools instead of prisons, hoping to get at the
root causes of crime and to provide adequate opportunities for those
who are badly off. The same debates can be seen as revolving around
the idea of luck. Liberals are said to be committed to the amelioration
of the effects of luck, whereas conservatives resign themselves to the
impossibility of doing so. So understood, the debates pit social equal-
ity against individual responsibility, and make any compromise be-
tween them seem inherently unstable.

One of the central claims of this book is that, far from being op-
posed ideals, individual responsibility and social equality need to be
understood together. A society of equals — a just society, if you like —
is also a society that supposes people are responsible for their choices.
Though liberals and their conservative critics differ on some funda-
mental questions of political morality, those differences are not rooted
in a liberal rejection of ideas of responsibility. Properly understood,
liberalism has a distinctive conception of responsibility, one that is in-
separable from an abstract understanding of equality.

This book is also about law.? The classical tradition of liberal

1 My discussion focuses exclusively on legal systems descended from the English

common law. The common law has made the idea of the reasonable person
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EQUALITY, LUCK, AND RESPONSIBILITY

thought, from Hobbes and Locke through Kant and Hegel, supposed
that an adequate account of political philosophy must also include
accounts of both private law and crime. Those accounts were not
merely incidental to a larger project of studying the basis and limits
of state power. Instead, they were integral to the project, for those
philosophers took the fundamental question of political philosophy
to concern how people interact with each other. This liberal outlook
contrasts in important ways with the Aristotelian-Thomist view of
political life, which views the state as a sort of organism, with a good
of its own, and also with the utilitarian view that supposes the state
exists because force is sometimes required in order to make people
happy. On the view I will develop, the exercise of state power is nec-
essary to sustain conditions of fair interaction, but the first question
of justice concerns the limits on people’s treatment of each other. Co-
ercion is important, but its justification rests on the ideas of freedom
and equality that underwrite fair terms of interaction. Much of this
book is devoted to articulating those ideas of freedom and equality,
and interpreting their application in tort and criminal law. The root
idea, fundamental to both fair terms of interaction and the idea of re-
sponsibility, is one of reciprocity, the idea that one person may not
unilaterally set the terms of his interactions with others. Since tort
and criminal law are no more (and no less) coercive than are distrib-
utive institutions, I articulate a conception of responsibility for all
three.

By looking at issues of responsibility in terms of fair terms of in-
teraction, I also aim to highlight the relations between corrective
justice and criminal law, and the questions of distribution that have
animated recent political philosophy. The two sets of issues are con-
nected because they both express the underlying idea that the jus-
tice of an outcome depends on how it came about. Tort law serves
both to specify the boundaries of acceptable behavior and to trans-
fer the costs of wrongful injuries back to injurers. Criminal law spec-
ifies the boundaries of acceptable behavior and serves to vindicate
those boundaries in the face of conscious denials of them. Institu-
tions of distributive justice serve to guarantee the conditions of free
interaction, so that the results of voluntary interaction reflect
choices rather than arbitrary starting points. Corrective justice,
criminal law, and tort law together set out the conditions of respon-

explicit in a way that aids the exposition of the ideas that I will develop. I be-
lieve similar ideas animate the civil law tradition, but are less explicit.
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1.1 The Problem: Whose Bad Luck Is It?

sibility, the conditions under which agents appropriately bear the
costs of their choices.

1.1 THE PROBLEM: WHOSE BAD LUCK IS IT?

Questions about responsibility become pressing for political philos-
ophy in those cases in which things do not work out quite as planned.
Luck is sometimes thought to be morally arbitrary, and it is sometimes
supposed that justice requires that its effects be removed, insofar as
it is possible to do so. But the effects of luck cannot be removed en-
tirely; at most, they can be shifted from one person to others. The
cases in which luck is most clearly an issue — accidents, mistakes,
emergencies, and failed attempts at crimes ~ are cases in which the
effects of luck will simply not go away. The task is to articulate a prin-
cipled account of where the results of luck properly lie.

When one person injures another unintentionally, social institu-
tions must find some principled way of determining whose problem
it is. Sometimes, losses appropriately lie where they fall, but other
times, justice requires that the misfortune be shifted back to the per-
son who was responsible for it. When someone makes a mistake
about the rights of others, similar questions arise. Often, the mistake
can be corrected and an apology made, at no expense to anyone. Other
times, things are more complicated, and some way must be found of
determining which mistakes are acceptable and which ones not. Again,
the boundaries of acceptable behavior shift in emergencies, but once
the emergency is over, some way must be found of determining
whose problem any resulting losses are. And a system of criminal law
must find a way of determining the appropriate treatment of those
who mean to do wrong, but don’t manage to do so.

Equality and responsibility come together in these cases. They are
also cases that all modern legal systems need to confront. Legal con-
ceptions of responsibility are a fruitful starting point for political phi-
losophy for two reasons. First, they are cases in which judgments
about responsibility are coercively enforced. People who are legally
responsible for injuries must pay damages, and people who commit
crimes must be punished. The role of coercive enforcement links le-
gal philosophy with the rest of political philosophy. The conceptions
of responsibility, social cooperation, and fairness that I identify in le-
gal practice are independently attractive, and so are worth extending
to other areas of social life, especially to questions of distributive jus-
tice. The interpretive and constructive tasks are analytically distinct
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but still related. Were the law’s conception of responsibility less at-
tractive, it would be interesting to develop it, simply in order to fur-
ther understanding of the law, but it would not be an aid to reflection
within political philosophy. Because the law’s conception of respon-
sibility can also be understood as giving expression to attractive ideas
of freedom and equality, it is worth developing as a way of clarifying
those ideas. Thus, abstract considerations of political philosophy are
an aid to understanding law, and law helps to clarify issues in polit-
ical philosophy. Both law and political philosophy seek to justify co-
ercion on grounds of justice. It is hardly surprising that they should
be mutually illuminating. Still, they are sufficiently distinct that my
account leaves room for criticism of existing doctrine. By situating
my account of the law in a broader understanding of political moral-
ity, I offer what is recognizably an account of its practices while
avoiding the charge of attaching moral priority to something simply
because it is enforced in fact.

Legal responsibility is also a fruitful starting point for reflection
about political morality because its reach is limited. There are many
things for which people might rightly hold themselves responsible,
or blame others, where the law is silent. There are cases in which le-
gal responsibility is appropriate even though blame is not. In this
way, legal responsibility is related to moral responsibility, but distinct
from it. The role of law and of a conception of fairness are, as Kant
put it, to make freedom possible, rather than to make morality actual.
Their primary concern is not with the quality of a person’s will or
character, but with the external aspects of action. Analytic philoso-
phy of action is sometimes criticized for being too behavioristic and
abstract; Kantian moral philosophy is sometimes criticized for being
too legalistic. Whatever the force of those criticisms in other contexts,
both of these putative flaws are arguably virtues in an account of law
as a kind of public order. Law is behavioristic in the sense that the
acts that it seeks to regulate are all out in the open. It is legalistic in
the sense that fairness requires that it abstract away from detail and
context that might be important from other perspectives.

If legal conceptions of responsibility are a fruitful starting point for
political philosophy, so too is political philosophy a fruitful starting
point for understanding legal practice.? The areas of law that make

2 Ernest Weinrib’s important work in tort theory seeks to understand tort law in
its own terms rather than in terms of extrinsic purposes. Since I draw on some
of Weinrib’s insights about tort law, I should explain why I reject his method-
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1.1 The Problem: Whose Bad Luck Is It?

responsibility central are best understood in light of more general is-
sues of political philosophy, especially questions about fair terms of
interaction and the legitimate use of coercion. Understood as ad-
dressing questions within political philosophy, tort and criminal law
provide concrete expressions of important conceptions of freedom
and equality in the context of coercion. Explicating the conception of
responsibility implicit in these legal practices in terms of social co-
operation helps us to understand why their results so often seem fair
in concrete cases, despite the ease with which they can be made to
seem morally troubling when considered in the abstract. It also helps
us to understand some of the characteristic distinctions drawn by the
law, why, for example, the criminal law distinguishes between two
levels of defenses, treating some acts as justified and others as ex-
cused, and why some mistakes must simply be sincere in order to ex-
cuse wrongdoing, whereas others are subject to reasonableness tests.
Looking at responsibility in terms of social cooperation also sheds
light on the familiar, though morally puzzling, absence of a tort duty
to rescue, and such areas of doctrine as the rules governing interven-
ing causes in tort law, and the role of consequences throughout the law,
including the reduced punishment given to unsuccessful attempts.

I hope, of course, to cast the practices I consider in a morally at-
tractive light. The point of avoiding familiar debates within moral
philosophy is that moral responsibility may well be either broader or
narrower than legal responsibility (morally) ought to be. That is, I
hope to show that political morality, the morality governing the ex-
ercise of force, has its own standards of responsibility that may well
be out of place in other moral contexts. Those standards reflect both
an idea of reciprocity and a concern with remedies. By looking at the

ological strictures. Weinrib is right to reject instrumental accounts that suppose
that law can only be justified in terms of its consequences. But he draws two fur-
ther conclusions from this rejection, neither of which is compelling. First, he is
wrong to conclude that from the failures of instrumentalism legal norms must
bear no relation to anything else. Second, he goes wrong in supposing that le-
gal ordering can be grounded in the capacity for choice. See The Idea of Private
Law (Cambridge, MA: Harvard University Press, 1995). On the role of the will
in Weinrib’s account, see Martin Stone, “On the Idea of Private Law,” 9 Cana-
dian Journal of Law and Jurisprudence 235 (1996).

The insight that law is a distinctive and irreducible way of ordering social
relations gives rise to two further questions: First, what sort of ordering is it?
Second, is it appropriate to order other areas of social life in the same way? 1
answer the first in terms of an understanding of responsibility based on reci-
procity. As for the second, I think it is the appropriate way of ordering those re-
lations of which coercion is inevitably a part.
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relation between responsibility and the remedies the law typically
employs — damages for tortious injury, and punishment for crimes —
many of the otherwise puzzling contours of legal doctrine come into
focus. Looking at remedies also lets us understand why the law’s con-
cern with treating like cases alike leads it to distinguish between per-
sons who might be thought to be morally indistinguishable. A recur-
rent temptation in thinking about responsibility is to suppose that the
only relevant grounds for differential treatment rests on a person’s
thoughts about his or her own actions. This temptation to look in-
ward in assessing responsibility is at odds with fundamental distinc-
tions that legal systems have drawn, and, I will argue, must draw if
they are to treat persons as equal and responsible beings. Those dis-
tinctions are particularly germane in cases where luck has a role to
play — accidents, mistakes, emergencies and attempts — and so legal
practice contains important insights into luck.

1.2 REASONABLE PERSONS IN PHILOSOPHY
AND POLITICS

Both tort law and criminal law raise issues of justice, because both set
the limits of acceptable behavior in contexts in which some balance
needs to be struck between one person’s liberty and another’s secu-
rity. Fair terms of interaction must allow people freedom to do as they
please, but also make sure that they are secure from the activities of
others. Aworld in which liberty alone is protected is one in which no-
body is secure from the acts of others; a world in which security alone
is protected is a world in which nobody is free to act for fear of in-
juring others. Instead of either of these extremes, legal institutions
protect people equally from each other when they require each to sac-
rifice some liberty for the sake of the security of others.

Fair terms of interaction must balance liberty and security. There
are two basic strategies available for striking such a balance. One,
familiar from the utilitarian tradition in moral and political thought,
supposes that liberty and security (and whatever else) should be ag-
gregated across persons, so that one person’s liberty might have to
give way to another’s security. Another approach, which will be de-
veloped here, balances liberty and security by constructing an ideal
of a representative person, who is supposed to have interests in both
liberty and security. By striking the balance between liberty and se-
curity within a representative person, this approach expresses an
idea of equality, for it aims to protect people equally from each other,
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1.2 Reasonable Persons in Philosophy and Politics

by supposing all to have the same interests in both liberty and se-
curity.

The familiar common-law idea of the reasonable person gives ex-
pression to this idea of a fair balance between liberty and security. The
reasonable man has long been a central character in the common law,
taking appropriate precautions against accidentally injuring others,
making only allowable mistakes, and maintaining an appropriate
level of self-control when provoked. The reasonable person is neither
the typical nor the average person. Nor is the reasonable person to be
confused with the rational person, who acts effectively in pursuit of
his or her ends. Instead, the reasonable person needs to be under-
stood as the expression of an idea of fair terms of social cooperation.?

To talk about reasonableness in this sense is not to talk from the
agent’s subjective point of view. John Rawls’s distinction between the
rational and the reasonable elucidates this point: I behave rationally
when I act effectively to promote my own system of ends. I behave
reasonably when I interact with others on terms of equality. As Rawls
puts it, “Reasonable persons [are moved by a desire for] a social
world in which they, as free and equal, can cooperate with others on
terms all can accept. They insist that reciprocity should hold within
that world so that each benefits along with others.”4 Thus, we can dis-
tinguish the rational person, who does what seems best from her sit-
uation given her ends, from the reasonable person, who takes ap-
propriate regard for the interests of others.

On this view, reasonableness is tied to the idea of equality. The root
idea is that reasonable terms of interaction provide a like liberty for
all compatible with protecting a fundamental interest in security.
There is no blanket protection of either liberty or security; which spe-
cific liberty and security interests are at the forefront will in turn in-
evitably reflect substantive views about what is most important to
leading an acceptable life. The concept of the reasonable person
makes it possible to take account of competing interests without ag-
gregating them across persons. Rather than balancing one person’s
liberty against another’s security, the reasonable person standard
supposes that all have the same interest in both liberty and security.

3 This idea has been developed in a number of places by T. M. Scanlon. See his
“Contractualism and Utilitarianism,” in Amartya Sen and Bernard Williams,
eds., Utilitarianism and Beyond (Cambridge: Cambridge University Press, 1982),
pp. 103-28.

John Rawls, Political Liberalism (New York: Columbia University Press, 1993),
p- 50.

© Cambridge University Press www.cambridge.org




Cambridge University Press

0521584523 - Equality, Responsibility, and the Law
Arthur Ripstein

Excerpt

More information

EQUALITY, LUCK, AND RESPONSIBILITY

Thus, the importance of liberty and security interests is weighed
within a representative person. The fact that particular people might
not care about certain protected interests is not relevant, for the point
of the reasonable person standard is to specify the respects in which
people can be required to take account of the interests of others.

Because they suppose persons to have the same interests in both
liberty and security, reasonableness tests in the law abstract away
from various details that might be thought relevant to a more com-
plete assessment of responsibility. This is sometimes thought of as a
pragmatic compromise between some independent conception of
responsibility and the limited ability of various institutions to dis-
cover the full range of facts that might be relevant to it. Thus, employ-
ment of the reasonable person standard is sometimes thought of as
an operational test of whether someone was trying his or her best to
avoid injury to others, or of whether he or she actually believed what
he or she claimed to believe. I will argue, to the contrary, that the law’s
abstraction from detail reflects the ideal of equality at its core. Rea-
sonableness tests are not a proxy for some other measure of respon-
sibility; they are constitutive of responsibility, understood in terms of
equality.

The idea of reasonable persons expresses a distinctive conception
of normative justification. Although a long and distinguished tradi-
tion in political philosophy supposes that coercion can be justified
only on grounds of consent, the most pressing questions about the
use of force arise when people are unwilling to accept the claims of
others against them. If one person injures another and is unwilling to
pay damages, the question is not whether the injurer is really willing
to pay after all, but under what conditions it is legitimate to require
payment. Again, the fundamental question of punishment is not
whether the criminal already accepts the punishment, but whether it
is justified anyway. In the same way, the general question of justifi-
cation is not whether everyone against whom coercion is exercised is
somehow committed to acknowledging its legitimacy. Whether or
not such a question makes sense as part of a more general account of
morality, it is out of place in political philosophy. Political philosophy
must ask whether there is some way to justify the use of coercion in
cases in which it is unwelcome. To suppose that coercion is illegiti-
mate unless the wrongdoer accepts the standard by which he or she
is judged is to give up on the idea of fair terms of interaction, for it is
to allow wrongdoers to unilaterally set the terms of their interactions
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1.3 The Basic Structure

with others.> If one person is free to refuse responsibility, he is thereby
allowed to set the boundaries of his own behavior.

1.3 THE BASIC STRUCTURE

The idea that fair terms of social cooperation set the limits of allow-
able behavior is familiar from discussions of distributive justice and
public law. Rawls’s influential formulation of liberal equality makes
this idea central. Provided that what Rawls calls “the basic structure”
of society is just, nobody has grounds for complaint if the outcomes
of particular interactions are not as they might have hoped. In Rawls’s
own account, a just basic structure must guarantee equality of op-
portunity, equal liberty, and contain redistributive mechanisms to en-
sure that any inequalities in income and wealth are to the advantage
of all in real terms. A just society does not allow those with more bar-
gaining power to renegotiate the basic terms of interactions, but once
those terms are set, people are free to pursue their own advantage as
they see fit. So, for example, people with unusual and highly valued
abilities may not renegotiate the tax system to their own advantage.
Once a just system of taxation is in place, however, they are free to
negotiate their own terms of employment as they see fit. Fair terms
of interaction set limits within which people must moderate their be-
havior in light of the claims of others. Within those limits, people are
free to do as they choose.

Exactly which terms of interaction are fair is controversial, and
those who are dissatisfied with the results of their interactions with

5 Talso avoid another, more abstract way of appealing to consent. A familiar style

of philosophical argument proceeds by seeking to show that all persons are im-
plicitly committed to whatever normative standards it defends. If successful,
such an argument would show that those who reject its conclusions fail to live
up to their own commitments. I have never found such arguments compelling,
since they typically employ an ambiguous sense of “commitment,” thin enough
so that it is presupposed by all action, yet thick enough that it is incompatible
with particular actions. Nothing can fill both roles at once. I argue this point in
detail in “Foundationalism in Political Theory” 17 Philosophy and Public Affairs
115 (1986). A more attractive variant of this approach represents fair terms co-
operation as the outcome of a hypothetical social contract. Although I do not
employ it because it is potentially misleading, I have no real objection to this
way of proceeding. It uses hypothetical consent merely as an expository device
for bringing out other normative arguments. The locus classicus of this approach
is, of course, John Rawls’s A Theory of Justice (Cambridge, MA: Harvard Uni-
versity Press, 1971).
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others might conclude that the terms were unfair. That those com-
plaints are typically voiced in the language of fairness itself reveals
the power of the basic idea of fair interaction. The boundary between
fair terms of interaction and particular interactions is also not always
clear; family structure, for example, is both pivotal in determining
where benefits and burdens fall, yet in practice it is often open to
renegotiation on an ongoing basis.® The basic distinction between fair
terms of interaction and particular interaction is nonetheless impor-
tant to political philosophy.

Without endorsing all of the details of Rawls’s account, I adopt his
basic strategy of drawing a distinction between fair terms of interac-
tion and particular interactions. Rawls limits his account of the basic
structure to what he calls “constitutional essentials.” My account
takes as its focus core areas of tort and criminal law. These are not ar-
eas that have been articulated within a constitution. Nor should they
be. But they are the natural home of the idea of reasonableness. Both
employ standards of reasonableness to mark the line between re-
sponsibility and luck.

Reasonableness standards enter tort law by dividing risks that ac-
company many ordinary and acceptable human activities. Those who
fail to exercise reasonable care are responsible for the injuries caused
by that lack of care. That is, whether or not someone has taken a risk
with the safety of others depends on whether or not he was behav-
ing unreasonably. Those who take risks with the safety of others must
bear the costs that arise if those risks result in injuries. By contrast,
any injuries that result from the acts of those who exercise appropri-
ate care are simply the bad luck of those they befall. Further, whether
the intervening acts of others serve to relieve a tort-feasor of respon-
sibility depends on whether those acts are reasonable.

The idea of reasonable terms of cooperation enters the criminal
law in two ways. First, core areas of the criminal law can be under-
stood as protecting reasonable terms of cooperation against people
choosing to wrong others or expose them to risks. Crime consists in
the pursuit of private rationality in the face of the rights of others, of
the wrongdoer’s substitution of his private rationality for public
terms of reasonableness. Punishment responds to crime by uphold-
ing those standards of reasonableness. It does so by denying the
wrongdoer’s putative claim to rationality. Second, reasonableness

6 G. A. Cohen, “Where the Action Is: On the Site of Distributive Justice,” 26 Phi-
losophy and Public Affairs 3 (1997).
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