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abstract calculation of damages 74 3 13, 75 25
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acceptance
- additional terms 18 5 et seq.

- authorisation of third party 18 27,23 4

- burden of proof 18 35, 19 25

- by conduct 119,18 7

- calculation of period 20 12

- condition 23 3

- conduct 18 7 et seq. 13 17 21

- confirmation of receipt 18 2

- consideration, period required for 18 28 et seq.

see also counter-offer

- cross-offer 153

- declaration 1827

— definition 18 2

- different terms 18 5 et seq.

- discrepancies to offer 19 8

- dispatch of goods 18 36

- effectiveness 18 2 13

- express declaration 18 7
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- forms, battle of 19 14 28 et seq:

- formulation of 18 6

- framework agreement 18 11

- group of persons 14 8 et seq.

- holiday 209

- immaterial alterations to offer 19 11 et seq.

- immediacy 18 34
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— intent 18 11,19 3
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- interpretation 18 8

- language 18 5 see also late acceptance see also
letter of confirmation

- material alterations to offer 19 9

- mirror-image-rule 19 1 et seq. 4

- modifications 18 22, 19 18 et seq.

- offeror 18 17 et seq.

- oral offer 18 34

- opting out pre 14 10 see also derogation of the
CISG

- other modes of pre 14 7

— payment as 18 8
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- period for 20 1 et seq.

- period for, extension of 20 8

- place where contract concluded 23 6
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- reaching the addressee 151,24 1
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- receipt of 18 15 17

- reservation pre 14 1 et seq., 18 4 see also
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- right to cure 48 29

risk allocation 18 16
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time fixed for 18 25, 20 2
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trade usages 18 11 31,19 6

validity 18 3
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withdrawal of 22 3
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seq.
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applicable law 1 45
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aliud

as lack of conformity 31 30, 35 13 29 et seq.,
46 6
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comparative law 35 13

knowledge about lack of conformity 40 15
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tract 71 16 et seq.
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cure, seller’s right to 37 2 et seq., 21

damages 72 33 et seq., 75 24 25
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3 et seq. 27 et seq.

denial of contract by party 72 15
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examples 71 26
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function and scope 72 2 et seq. see also funda-
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future instalments 73 16

grounds 72 4
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- innocent party prior to date of performance,
protection of 72 4 et seq.

- instalment contract 73 27 see also mitigation

- notice 72 19 et seq.

- payment, failure of 71 20

- prior failure 71 23

- prognosis 71 14 et seq., 72 7

- reasonable person standard 71 22

- reasonable time 64 21

- refusal to perform 72 27 et seq.

- relevant point in time 71 25

- remedies for 71 3

- retraction 72 30

- sources of information 71 27

- stoppage in transit 71 44 et seq. see also
suspension of performance
- virtual certainty 72 8 et seq.

amendment of contract see modification

analogy

- gap filling 7 51

application of the CISG 1 1 et seq.
— arbitral tribunals by 1 17 et seq.

- auction sale 2 27 et seq. see also auction

- automatic 147

- autonomous application 1 5 see also autono-
mous application

— barter transactions 4 11

- burden of proof 4 34 et seq.

- by choice of law 1 53

- by conflict of law rules 15 see also application
by conflict of law rules

- consumer sales 2 6 et seq. see also consumer
sales contracts

- contracting states 1 50

- contract of sale, definition of 12 etseq.

- international contracts ‘12

— direct or automatic application 1 47

- distribution agreements 1 33

- exclusions 13

- execution by law 2 33 et seq.

- financing agreements 1 35

- franchising agreements 1 34, 4 11

- general requirements 1 2 et seq.

- goods, definition of 1 37 see also goods

- Hague Convention 90 3

— historical background, 1 23

- know-how 3 4

- lease agreements 4 11

- limitations 2 2

- matters covered 4 6 et seq.

- mixed contracts 3 3

- nationality of parties 1 14 44

- no connection to contracting states, contracts
with 111

- obligations of the seller 30 13

- place of business 10 2

- prevailing international agreements 90 1 et seq.

- right and obligations of seller and buyer 4 8 et
seq.

- Rome Convention 90 3

- sales of aircraft 2 41 46

- sales of derivatives 2 39
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— sales of electricity 2 47 et seq.

- sales of energy 2 48
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— sales of money 2 36 et seq. 36

- sales of negotiable instruments 2 36 et seq.
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- sales of ships 2 43 et seq.
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— sales of vessels 2 43 et seq.

- service contracts 3 15 et seq. see also service
contracts
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- standard of proof 4 37

- standard terms, incorporation 14 38 see also
standard terms

- turnkey contracts 3 16

— territorial scope 1 8 see also scope of the CISG

- substance and procedure, dichotomy of 4 31

- substantive scope 1 15 see also scope of the
CISG

- underlying transactions 4 11

- uniform see interpretation of CISG

— use of the goods 2 9 see also use of the goods

application by conflict of law rules 15 11 51

- examples 19

arbitration

- application of the CISG 117, 4 33, 11 12 et seq.
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— as damages 74 87 et seq.

auction 2 27 et seq.

- definition 2 28
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- examples 19 et seq.

- foreseeability 1 13

average quality see fitness for ordinary purpose

avoidance

— ability to make restitution of goods 82 3

- additional periods of time 63 2 10,64 9, 81 3

— after delivery 826

- and claim for substitute goods 82 5

- and cure 48 23

- and damages 75 1 et seq., 76 1 et seq., 81 5, 83
2

- and exemption from liability 82 4

- and price reduction 50 63, 83 2

- anticipatory breach pre 71 1, 25 30

— assurance 72 24 see also avoidance, conse-
quences of see also avoidance, declaration of

- breach of contract 49 5

- burden of proof 49 84, 72 17

- by seller 492,641

- change of condition of goods 82 15
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- consuming of goods 82 22

- costs 81 27

- delay in delivery 49 32 see also Nachfrist

- effects 49 85, 81 4 et seq., 84 2 et seq.



examination 82 21

exemption from liability 79 54

for anticipatory breach 721

for defects in title 41 43, 49 46
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for non-conforming goods 49 34 et seq.
for non-performance 49 1

for partial non-conformity 51 25 et seq.
for partial non-delivery 51 25 et seq.
frustration 79 40

future instalments 73 16 see also fundamental
breach

grounds of avoidance 49 6, 81 3

history 81 1

immediate avoidance 49 21 et seq.
impediment beyond control 79 40
instalment contract 73 27

interest 84 2

last resort Intro 20, 45 9

lawful 49 85

market price 76 1 et seq. see also Nachfrist see
non-delivery

of entire contract 51 41

partial 51 31 et seq., 70 13, 82 16

passing of risk 82 7 et seq.

performance, right to require 46 2,79 16 et seq.

see also preservation of goods

prospective 823

reservation to avoidance 49 18

restitution of delivered goods 49 9, 84 2

right to avoid the contract 81 3

selling of goods 82 22

statutes of limitation 49 83 see also. suspension
of performance

unlawful 49 86,72 18

avoidance, consequences of

accounting for actual benefits 84 15
agreements on 81 8
concurrency 81 21, 84 2

costs, reimbursement of 81 27
damages 81 5 11

delay of restitution 81 31, 84 13
dispute resolution clause 81 7
exempted parties 81 28
interest, currency of 84 14
mitigation 81 27

partial restitution 81 20
property, for 81 15

related contracts, for 81 13
release from obligation 81 4
restitution, currency of 81 19

restitution, obligation of 81 10 et seq. 18 et seq.

restitution, place of 81 23 et seq.
restitution, time of 81 29

risk allocation 81 30

set-off 84 3 8 et seq.

avoidance, declaration of 26 1 et seq., 49 7 62 et

seq., 64 10

and offer to cure 48 16 36

ambiguity 26 10

automatic (ipso facto) avoidance 64 2 4
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burden of proof 49 84, 72 27 et seq.

buyer, by 49 7, 64 et seq. see also damages

- documents, lack of conformity in 49 47 et seq.
expiry of Nachfrist 26 6

filing a claim as 26 8

fundamental breach 64 6

form 26 3 et seq.

implicit notice 26 7

instalment contract 73 12

interpretation of 26 4

last resort 49 2

late delivery or performance 49 70, 64 11
notice 26 3 et seq.

knowledge of breach 49 73

non-delivery of 26 15

performance, right to require 46 2,79 16 et seq.
refusal to perform 49 63

restitution 82 11

seller’s declarations 64 6 14 et seq. 21
subsequent conduct 26 5

time period for 26 12 et seq., 49 8 64 80, 64 11

avoidance, right to see also fundamental breach

B

see also Nachfrist
limitations on 82 1 et seq.

barter contract 1 30,4 11
battle of the forms 7 58, 19 14 et seq.
breach of contract

avoidance 49 5 see also anticipatory breach see
also early delivery see also excessive delivery

by buyer 53 3,54 15 16

by seller 45 et seq. see also fundamental breach
give notice of consignment 32 2

handing over documents 34 2 et seq.
instalment contract 73 1 et seq.

price reduction 50 6

bulk sales

duty to examine 38 50 65 et seq.

burden of proof

as part of CISG 4 34 et seq.

disclosure, seller’s duty of 40 28 et seq.

for lack of conformity 35 176 et seq., 36 21 et
seq.

payment obligations 53 42

proximity 35 178

reversal of burden 35 203

unreasonableness 46 54

business customs

basic principle of the CISG Intro 19

buyer’s knowledge see knowledge of the buyer
buyer’s notice of defects in title see notice of

defects in title

buyer’s notice of non-conformity see notice of

non-conformity

Buyer’s rights and obligations

C

calculation of damages see damages, calculation

of
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carriage 32 16 et seq. 34 et seq.

- appropriate contract of carriage 32 24 see also
contract involving carriage

- delivery 31 21

- disposal, placing goods at buyer’s 31 25

- duty to arrange 32 17 et seq.

- examination 38 114 et seq.

- expenses 32 21

- fulfilment of obligation 32 23

- goods in transit 68 3

- handing over the goods 31 21 et seq.

- insurance of goods 32 25

- Incoterms 32 29 et seq. see also passing of risks

- place of destination 32 22

- responsibility for carrier 32 4 21

- seller’s obligations 32 17 et seq.

carrier

- responsibility for 32 4

cash

- against invoice 53 13

- against documents 53 14

- before delivery 53 13

- on delivery 53 13

causa 4 20

CFR 30 35, 67 40 et seq.

change of mind 221

choice of law 6 7

- arbitration 1 17

- conflict of laws 1 51

- exclusion of application of CISG 6 11

- opting into CISG 6 26 et seq.

- opting out of CISG 6 12 et seq. 14 et seq.

- party autonomy 6 7

choice of payment debt 53 15

CIF

- general 3035, 67 43 et seq.

- pasing of risk 31 34, 67 43 et seq.

- place of delivery 31 60 see also Incoterms

- time for examination 38 117 et seq.

CIP 30 35, 67 43 et seq.

CISG

- application see application of the CISG

- as trade usages 9 36

- business customs Intro 19

- concurrent remedies 5 18 et seq.

- depositary function 89 1

— dispositive character 6 8 et seq.

- EC-Regulations 1 52

- entry into force 99 1

— interference with national law 4 2 22,5 18 et
seq.

- interpretation see interpretation of CISG

- legal nature Intro 10 et seq., 1 54

- legislative history Intro 8

- open for signature 91 1

- party autonomy Intro 18 see also party auton-
omy

- practical impact Intro 39 et seq.

- principles Intro 18, 7 62

- reservations by contracting states 92 1

- structure Intro 13 et seq.

— territorial scope 18
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CISG-Advisory Council Intro 54

claim for specific performance 28 1 et seq., 45 4,
46 1 et seq.

- and avoidance 46 14

- and damages 45 15, 46 15

- and inconsistent remedies 46 13 et seq.

- and price reduction 46 16

- declaration 46 26

- domestic law defence 28 1 et seq., 46 12

- exclusion of 46 29

- hardship 46 18 et seq.

- impossibility of performance 46 18 et seq. see
also substitute delivery

- time limit 46 26

claims of third parties see third party claims

CLOUT Intro 52

commercial letter of confirmation pre 14 8 et
seq. see also battle of the forms

conclusion of the sales contract pre 14 1,23 1 et
seq. see also acceptance

- agency 145

- applicable law pre 14 11

- by auction 2 27 et seq.

- by other means pre 14 7

- condition precedent 23 3

- consent of third party 23 4

— essentialia negotii pre 14 7

- evidence 113

- exclusion of CISG pre 14 11

- form 111 et seq. see also letter of confirmation
see also offer

- on commodity markets 2 26

- place of 236

- point in time 23 2

~ reservation pre 14 1

conformity of goods

- acceptance as conforming 39 123

- aliud 31 30, 35 13 29 et seq.

— burden of proof 35 176 et seq., 36 21 et et seq.

- characters 31 30

- compliance with sample or model 35 134 et
seq.

- concept 35 12 et seq.

- exclusion of liability for 35 163 et seq.

- explicit agreement on 35 37 et seq.

— fitness for ordinary purpose 35 70 et seq. see
also fitness for ordinary purpose

- fitness for special purpose 35 112 et seq. see
also lack of conformity

- objective standard 35 64 et seq.

- packing 35 34 et seq. 143 et seq.

— practices and usages 35 15 20 22 28 54

- quality 35 24 et seq. 103 et seq.

- quantity 35 19 et seq.

- relevant time 36 5 et seq.

- type of goods 35 29 et seq.

- used goods 35 56 et seq.

- user manual 35 51 108

consent

consumer sales contracts 2 6 et seq.

- application of CISG, sphere of 1 16

- discernability 2 16 et seq.



EC Consumer Law 2 24 et seq.
exclusion of the CISG 2 8

family or household use 2 8 et seq.
personal use 2 8 et seq.

use of the goods 2 9

consideration 4 20
constructive knowledge of the buyer

about defects in title 41 33 et seq.
about intellectual property rights 42 36 et seq.
about lack of conformity 35 162 et seq.

constructive knowledge of the seller

about intellectual property rights 42 29 et seq.
about lack of conformity 40 12 et seq.

contra proferentem rule

in determining conformity requirements 35 41

contract

barter contract 1 30

conclusion see conclusion of the sales contract
framework contract 1 28 see also instalment
contract

of sale see sales contract

contracting states 1 50

application of CISG, scope of 19
conflict of laws 1 51
reservations by 921,94 1,951,961

contracts involving carriage

delay in taking delivery 85 10
general outline 31 59 et seq.
Incoterms 31 60 et seq.

passing of risk 3160, 79 6

place of delivery 31 60

place of taking delivery 31 60

time for examination 38 114 et seq.

Convention on Electronic Communications. 13

10

costs and expenses see also avoidance

cure, seller’s right to 48 20 see also damages see
also damages, relief for

delivery 31 51 67

incidental loss, damages for 74 21

Incoterms 31 67 et seq.

litigation expenses 74 69 et seq.

repair 46 47 52

counter-offer 18 4 8, 19 19

rejection of an offer 17 2

CPT 67 40 et seq.
cure

and avoidance 48 23

and damages 48 24 et seq.

and price reduction 48 24

consequences of 48 21 et seq.

costs of 48 20 see also cure, right to
exclusion of remedies 37 21 see also funda-
mental breach

legal consequences 37 21 et seq

means of cure 37 17 et seq.

place of performance 48 19 see also substitute
delivery

cure, right to 47 1 et seq.

and buyer’s right of avoidance 48 16 36
breach 48 3
consequences 48 21 et seq. 37
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- contact with buyer 48 29

— delivery, before the date of 37 5 et seq.

— effective cure 48 17 et seq.

- indication of performance 48 30

- non-conforming goods 37 8 et seq.

- notice by seller 48 13 et seq.

- place of performance 48 19

- premature delivery 37 5

- reasonable cure 48 7 et seq.

- refusal by buyer 48 28 32, 37 et seq., 50 26 et
seq.

- remedies for seller 48 3

- unreasonable delay 48 9

- unreasonable inconvenience 48 10

currency 547

- agreement 54 7

- election by seller 54 14

- damages 74 70-73 95 96

- interest 84 14

- practices 54 7

- replacement of 54 13

— trade usages 54 7

- determination 54 8 et seq.

cut-off period

- buyer’s notice for defects in title 43 22 et seq.

— buyer’s notice of lack of conformity 39 94 et

seq.

D

DAE 30 36

damage caused by the goods 66 49

damages

- and claim for specific performance 45 15

- and cure 48 25

- -and suspension of performance 71 63 et seq.

~ burden of proof 74 13 et seq. see also antici-
patory breach see also avoidance

- calculation of 74 3

- concurrent remedies 5 18 et seq. see also cure,
right to

- currency of payment 74 95 96

- fault 492,74 11

- for defects in title 41 40

— foreseeability 74 2 et seq.

— foreseeability, point in time 74 26 et seq.

- full compensation, principle of 74 2

- impediment beyond control 79 3 see also
interest

- legal consequences 44 30

- level of proof 74 13 et seq.

- limitation on damages 74 21 et seq. see also
loses, types of see also mitigation of loss

- moral 74 23 et seq.

- non-conforming goods 35 10, 39 3 see also
Nachfrist

- other remedies 45 15

- place of payment 74 94

- punitive 74 68 69

- recovery of 74 1 et seq.

- sellers 457

— third parties 41 40 et seq., 74 50

— types of loses 74 40 et seq.
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damages, calculation of

— abstract 76 1 et seq. 13

- accounting of gains 74 55 et seq.

- anticipatory breach 75 24 et seq, 76 28 et seq.

- avoidance 76 1 et seq.

- concrete 74 13,751 et seq.

- consequential loss 74 40

- contract price 74 74,75 28 76

- current price and contract price, difference be-
tween 76 16 et seq.

- disgorgement of profits 74 59 et seq.

- incidental loss 74 40

- interest 78 12 et seq.

— loss of chance 74 76 et seq.

— lost profit 74 50 et seq. see also mitigation of
loss

- price fixed by contract 76 16 et seq.

- reasonable businessman test 75 18 et seq.

- relevant point in time 74 92

- specific requirements 76 6 et seq.

- substitute transaction 74 3, 75 1 et seq, 76 2 et
seq.

- without substitute transaction 76 1

damages, relief for
- attorney’s fees paid 74 87 et seq.

- avoiding greater loss 74 37

- bodily injuries 74 67

- costs of measures to cure 74 43

- death 5 etseq. 7 et seq., 74 67

- delay of delivery 74 44

- exchange rate loss 74 70 et seq.

- liability to third party 74 91

- litigation expenses 74 88

- loss of chance 74 76 et seq.

— loss of goodwill 74 81 et seq.

- loss of profit 7450 et seq. 67 et seq:, 7537 et
seq.

— loss of volume 74 74 et seq., 75 40

- mitigation of loss 74 9

- overcoming temporary loss 74 44

- preserving goods 74 45

- storing goods 74 45

— substitute transaction following avoidance 74 3,
751 11 et seq.

DCFR

- influence of the CISG Intro 31

Declarations see also avoidance, declarations of
see also delivery of declarations

- effect 97 2 et seq.

— electronic communication 24 4

- form 116

- by intermediary 24 5

- oral 2436

- by other means 24 7 et seq.

- by phone 243

- by telefax 24 11

- Nachfrist 47 5 et seq. see also Nachfrist

- reaching the addressee 24 1

- receipt theory 24 1

- withdrawal 97 1

defective goods see conformity of goods see liabi-
lity for lack of conformity
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defects in title

- burden of proof 41 46

- buyer’s knowledge 41 32 et seq.

- duty to notify 43 1 et seq. see also duty to notify
defects in title

- exclusion of liability for 41 32 et seq., 42 35 et
seq.

— liability regime for 41 1 et seq., 42 1 et seq.

- partial 51 15

- public law encumbrances 41 24 et seq.

- relevant time 41 29 et seq., 42 23 et seq.

- remedies for 41 38 et seq.

- security interests 41 10 12 et seq.

- seller’s own rights 41 21 et seq.

— third party claims 41 15 et seq., 42 9 et seq.

- third party rights 41 9 et seq.

- time limits 41 29 et seq.
- voidness of contract 41 44 et seq.

delivery, acts of 31 19 et seq.
- acting through third party 31 21

- agent 31 23 see also aliud

— allocation of responsibilities 31 41 et seq.

- burden of proof 60 9

- carrier, instruction of 31 22

— carrier, definition 31 23

— costs of delivery 31 51 see also delivery, place of

— fulfilment of obligations 31 24

- handing over of goods to carrier 31 21

- non-conforming goods 45 4, 46 44

- other obligations os the buyer 60 2

- party autonomy 31 20

- placing at disposal 31 25, 33 15

- pre-shipment inspection 31 42

— seller’s obligations 30 11, 31.8 et seq. 29 et seq.

~ taxes 31 45

- trade usages 3129
- substitute goods 46 37 42

dehvery, place of 10 7, 31 32 et seq.

- ‘any other particular place’, agreement to deli-
ver at 31 33

- agreement on 31 33

- costs 31 51 67

— default rule 31 36 et seq.

- disposal, putting goods at buyer’s 69 2 et seq. 6

- Incoterms 31 34 62 65, 60 5
- obligation to assemble 31 35

delivery, time for 33 1 et seq. 19

- agreements on 33 10

- breach of contract 33 4 et seq.

- business days 33 30

- choice of delivery date by buyer 33 23 et seq.

— choice of delivery date by seller 33 20 et seq.

- default rule 33 26 et seq.

- early delivery 33 6 see also late delivery

- Incoterms 33 34 et seq.

- national law 33 8 see also partial delivery

- period for delivery 33 16

- reasonable time after conclusion of contract 33
26 et seq.

- remedies of buyer 33 5

- cure, seller’s right to 37 2 et seq.

- time limit for taking delivery 33 11



- timely delivery 33 2

- timely performance 33 3

delivery of declarations 24 8 et seq.

- good faith 24 15

- habitual residence 24 12

- outside business hours 24 13

delivery, partial

- and time for delivery 33 31 et seq.

- as non-delivery 49 54 see also avoidance

- time for examination 38 111 et seq.

derogation of the CISG 6 1 et seq.
— express agreement 6 22

- implied agreement 6 16 et seq.

- methods 6 14

- partial exclusion 6 11

— party autonomy 6 1

- requirements 6 10

- total exclusion 6 11

DDP 30 36

DDU 30 36

DEQ 30 36

DES 30 36

disclaimer see exclusion of liability see limitation
of liability

dispatch of statements

- dispatch rule 27 7 23

- email 2721

- electronic 27 27 et seq.

- phone 27 20

- proof of 27 19

- risk allocations 27 13

distribution agreements

- application of the CISG 1 33

— framework contract 128,73 6

documentary transactions

- letter of credit 25 43,53 15

- documents 25 45

documents

- as part of goods 35 26 et seq. 108

— against acceptance 53 15

- bill of landing 34 14

- CAD 5314

— categories 34 10 et seq.

- duty to examine 38 29 et seq., 58 28

- duty to notify 39 22

— evidence, intended for 34 15

- fundamental breach 49 47 et seq.

- goods in transit 68 3

- import/export documents 34 16

- missing documents 49 49

- negotiable instruments 34 14

- non-delivery 49 58 see also obligation to hand
over documents

- operating manuals 34 11, 35 51 108

- payments against documents 57 25

- place of payment 57 25 et seq.

- transportation documents 34 13 et seq.

duty to examine 58 4

— abstract concept 38 1 et seq. see also aliud

- as part of notification duty 38 6 et seq.; 140 et
seq.

- burden of proof 38 146 et seq.
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— carriage of goods 38 114, 58 23

- contractual agreements 38 18 et seq.

- disposal, placing goods at buyer’s 58 20 et seq.
see also examination of goods

— exclusion through seller’s knowledge 40 1 et
seq.

- extent of 38 13 et seq. 34 et seq.

- goods in transit 38 121 et seq.

- hidden defects 38 62 et seq.

- history 38 10 et seq.

- instalment contracts 38 32

- legal nature 38 8

- legal standards 38 34

- non-conforming goods 58 5

- objective factors 38 37 et seq.

- partial delivery 38 111

- place of examination 38 70

- premature delivery 38 107

- purpose 38 4 et seq.

- redirection and redispatch 38 123 et seq.

- sanctions for non-compliance 38 139 et seq.

— scope of 38 27 et seq.

— subjective factors 38 45 et seq.

- time for examination 38 72 et seq.

- time of payment 58 4

— time period 38 72 et seq., 39 58 et seq.

- usages and practices 38 24 et seq.

— use of third parties 38 67 et seq.

— waiver 38 144 et seq.

duty to inform

— about fitness for particular purpose 35 95

- about impediment beyond control 79 5 95

- about late acceptance 21 6

- agreed by Incoterms 32 15

duty to inquire

=" unspecific notification of non-conformity 39 35
et seq. 46 et seq.

duty to notify defects in title

— abstract concept 43 1 et seq.

- exceptions 43 25 et seq., 44 1 et seq.

- notice 43 9 et seq.

- sanctions for non-compliance 43 24

duty to notify lack of conformity
— abstract concept 39 1 et seq. 10 et seq.

- burden of proof for compliance 39 124

- contractual regulations 39 15 et seq.

- exceptions 39 104 et seq., 40 1 et seq., 44 1 et
seq.

- instalment contracts 39 25

- legal nature 38 8

- national equivalents 39 5 et seq.

- notice 39 27 et seq. see also notice of lack of
conformity

- practices and trade usages 39 14 18

- purpose of 39 7 et seq.

- sanctions for non-compliance 39 100 et seq., 44
1 et seq.

- scope of application 39 19 et seq.

— start of reasonable time 38 7 et seq., 39 61 et
seq.
waiver 39 105 et seq.

duty to pack the goods 35 143 see also packaging
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duty to take delivery 53 15, 60 2
- documents 58 27

E
early delivery
- acceptance of goods 52 8 13 et seq.
- breach of contract 521 et seq.
- damages 52 15
— definition 52 4
- exercise of choice 52 10
- good faith 529
- knowledge of buyer 52 11
- modification of contract 52 16
- payment obligation 52 13
- rejection of 52 9 12 17 et seq.
- rejection, unlawful 52 20
EC Law
- interference with CISG 1 14
- EC Consumer Law 2 24 et seq.
- EC Directives 2 24 et seq.
- form 1110
- regulations 90 8
electronic commerce Intro 60 et seq., 11 24,13 1
evidence
- freedom of 11 15 et seq.
examination of goods see duty to examine
- by third parties 38 41 46 67 et seq.
- cost for 38 138 et seq.
- in transit in case of redispatch 38 121 et seq.
- time period for examination 3872 et seq: see
also right of buyer to examine goods
- writing, evidenced by 12 4, 96 4
exclusion of liability
- burden of proof 35 203, 79 99
- damages 79 13 et seq.
- for lack of conformity 35 170 et seq:
- performance, claim for specific 79 16
- third persons 79 60
excessive delivery
- acceptance of goods 52 38 et seq.
- acceptance, effects of 52 43 et seq.
- as lack of conformity 35 22
— breach of contract 52 1 et seq.
- duty to notify 39 20 101
- excess in quality 52 29 et seq.
- excess in quantity 52 24 et seq.
- knowledge 52 39
- modification of contract 52 45
- notification requirement 52 33
- rejection of goods 52 38 et seq.
- rejection, unlawful, 52 49
EXW 30 33, 67 34 et seq.
Ex Works see EXW

F

Fabrics

- extent of duty to examine 38 49 55
— fitness for ordinary purpose 35 110
failure to give notice see notice

FAS 30 34

- goods in transit 68 10

- notice, obligation to give 32 31
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- place of delivery 31 65

FCA 30 34, 67 11 36 et seq.

- notice, obligation to give 32 31

- passing of risk 67 38

- place of delivery 31 65

financing agreements 1 35

fitness for ordinary purpose

- burden of proof 35 198 et seq.

- conformity of goods 35 66

- duration of use 35 106 et seq.,

- merchantability 35 79 et seq.

- public law standards 35 89 et seq.

- suspicion of defects 35 105

- relevant standards 35 66 et seq. 73 et seq. 84 et
seq.

- resellability 35 103 et seq.

fitness for particular purpose

- burden of proof 35 200 et seq.

- buyer’s reliance on seller’s skill and judgment
35 128 et seq.

- non-conforming goods 35 201

- information of seller about 35 97 et seq. 115 et
seq.
- relevant standard 35 112 et seq.

FOB

- delay in delivery 49 29

— export and import 31 70

- general 30 34, 67 36 et seq.

- goods in transit 68 10

- notice, obligation to give 32 31

- taking over goods and documents 60 6

- time for examination 38 117 et seq.

- passing of risk 67 37
— place of delivery 31 65

foodstuff

- extent of duty to examine 38 49 56 et seq.

- ordinary use 35 104

- relevant public standards for conformity of 35
89 et seq.

- time for conformity 36 8

force majeure see impediment beyond control

form

- agreed writing requirement 11 19 et seq.

- agreements outside CISG 11 11

— arbitration agreement 11 12 et seq.

- contracting via internet 13 8

— electronic 11 24,131

- enforceability 11 8

- evidence 11 15

- freedom of 11 7 et seq.

- modification of contract 29 3

- non-conforming goods, notice of 39 27

- no oral modification clauses 29 16 et seq.

- notice of consingment, duty to give 329

- notice of defects in title by buyers, duty to give
439

- place of payment 57 8

- purchase price, buyer’s obligation to pay the

541

- reservation 115, 12 5 et seq., 96 1

- standard terms, incorporation of 14 38 et seq.

- suspension of performance 71 38



time of payment 59 2

- telegrams 13 1

- telex 131

- written modifications 29 24 et seq.
framework contract 1 28

franchising agreements 1 34

freedom of contract see party autonomy
fundamental breach 25 1 et seq. 18, 49 11
— ability to cure 25 47 et seq.

- agreement on fundamentality 25 17, 49 13
- ancillary obligations 25 42, 49 50

- and passing of risks 70 1 et seq.

- and right to cure 49 15

- anticipation of 72 2

- anticipatory breach 72 2 see also avoidance see

also avoidance, declaration of

- burden of proof 49 84

- buyers, breach by 64 7 et seq.

- by buyer 533,631,646

— by seller 25 31 et seq. 37 et seq.

- cobalt sulphate case 49 39

- commercial background of the sale 49 43

- compliance with regulations 25 39

— criteria 49 12

- damages 251, 612

- defective portion 25 38

- requirements 257 9 et seq. see also defects in
title

- deficient goods 25 37

- definition 25 12 et seq.

- delay in payment 25 36

— delivery 49 29 32

— detriment 25 10 see also documentary transac-

tion
- documents 49 47 et seq.
- examples 25 27 et seq.
- fault 2515
- foreseeability 25 20 et seq.
- foreseeability, time of 25 25 et seq.
- goods for resale 49 45
- immediate avoidance 49 21 et seq.
- Incoterms 49 29
— instalment contracts 25 40, 73 9
- international character 25 6
- late-performance 25 31, 49 28
— Nachfrist 25 32, 64 7
- negligence 25 15
- non-conforming goods 49 33
- non-performance 25 28, 49 33
- payment of purchase price 54 1
- perfect-tender-rule 25 7 et seq.
- price reduction 50 48
- reasonable cure test 49 27
- reasonable use test 49 38
— remedies 45 4,70 2
- requirements 257 9 et seq.
- restoring goods 25 18
- right to refuse performance 255
- seriousness 49 14
- substantial deprivation 25 10
- substitute delivery 46 31 et seq.
- termination of contract 25 18

G

Index

third party rights 49 46
trade usages 25 34

8ap

- domestic law 7 51

exclusion of application of CISG 7 54 et seq.
external principles 7 67

filling of 7 2, 7 51 et seq.

filling by analogy 7 57 et seq.
general principles 7 62

good faith 7 58

internal 7 56 et seq.

legislative history 7 39

letters of confirmation 9 29

lex mercatoria 7 67

UNIDROIT Principles (PICC) 7 67

general terms and conditions see standard terms
good faith

formation of the contract 7 24 et seq. see also

gap

interpretation of the CISG 7 21 et seq.
letters of confirmation 9 29
modification of contract 29 20
performance of the contract 7 24 et seq.
pre-contractual liability 7 35 et seq.

goods 1 36 et seq. see also conformity of goods see

also damage caused by

definition 1 37

documentary sale 1 41 see also goods in transit
intangible 1 38

intellectual products 1 38

personal use see goods for personal use
premature delivery 529

preservation of goods pre 85 3

sales of a business 139

software 1 40, 3 23 et seq. see also software see
also specification of features of goods

tangible 1 26 37 see also goods to be manufac-
tured see also use of the goods

goods for personal use 2 8 et seq.

awareness 2 17

discernibility 2 16

mixed-use 2 15

negligent unawareness 2 18 21

- indications for personal use 2 21

goods in transit 68 1 et seq.

carriers 68 3

damage of 68 5

documents 68 3

duty to examine 38 121 et seq.
loss of 68 5

passing of risk 68 1 et seq.

goods to be manufactured 3 6 et seq.

essential parts 3 11 et seq.
preponderance of part 3 6
specifications by seller 3 14
substantial part 3 6 et seq.

grace period see period of grace

1243



Index

H

habitual residence 10 40 et seq.

- autonomous interpretation 10 41
- determination 10 41

- place of business 10 41

Hague Convention Intro 8
hardship 46 18 et seq.

- concept 46 18

- change of circumstances 79 78 et seq.
hidden defects

- duty to examine 38 62 et seq.

- time for examination 38 113
hierarchy of applicable rules 9 4

I

impediment beyond control 66 9, 79 1 et seq.

causality 79 58 et seq.
- exclusion of avoidance 79 40
- exclusion of damages 79 3 13
- exclusion of liquidated damages 79 15
- exclusion of penalty 79 15
- exclusion of specific performance 79 16
- impediment, definition of 79 46 et seq.
- impediment, time of 79 48 et seq.
- insurmountable impediment 79 55 et seq.
- obligation to inform 79 5 95
- obligation to use reasonable efforts 79 9
- obligations covered 79 8
- passing of risks 66 36
- requirements 79 43 see also risk allocation
- temporary 79 87 et seq.
— third party’s conduct 79 60 et seq.
- unavoidable impediment 79 55
- unforeseeable impediment 79 50
implicit agreement
- on conformity 35 39 et seq. 48 et seq.
- on guarantee of durability 36 18 et seq.
implied warranty
— burden of proof 35 199 et seq.
- for conformity 35 60 et seq.

impossibility of performance 46 18 et seq., 79 29

et seq.

Incoterms 9 15, 31 58 et seq., 32 29 et seq., 67 25

et seq.

- act of delivery, required 31 62 et seq.

- as trade usages 9 37

— carriage of goods 32 34 et seq.

- CFR 30 35, 31 62

- clearance (import/export) of goods 31 68 et
seq.

- costs of delivery 31 67

- customs clearance 31 71

— delivery, acts of 31 62

- export and import clearance 31 70

- fundamental breach 49 29

- handing over of documents 34 29 et seq.

- information about delivery 32 31

- insurance 32 et seq.

- interpretation 32 29

— legal nature 30 37 et seq.

- notice, obligation to give 32 30 et seq.

— obligations of seller 30 8 30 et seq.
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packaging of goods 31 66

passing of risks 67 10 et seq. 25 et seq., 69 8
place of delivery 31 34 65

structure 30 31 et seq.

time for delivery 33 34 et seq.

industrial property see intellectual property
instalment contract 51 4 et seq., pre 71 1

admissible lack of quantity 35 21

assurances of performance 73 23 26
avoidance 25 40, 73 8 27

avoidance, time limit for 73 27

breach 731 et seq.

burden of proof 73 15 30 36

contemplation 73 34

definition 73 3 et seq.

delivery 51 4 et seq.

duty to examine goods 38 32

duty to notify lack of conformity 39 25 93 101
framework agreement 73 6

fundamental breach 73 9 18

fundamental breach, examples of 73 19 et seq.
future breaches 73 18 et seq.
interdependence of instalments 73 31 et seq.
see also Nachfrist

payment 53 10

reasonable time 73 29

remedies 73 12

series of separate contracts 73 7

intellectual property

burden of proof 42 54

buyer’s knowledge 42 36 et seq.
buyer’s State 42 18 et seq.
exemptions from liability 42 35 et seq.
liability for third party 42 1 et seq.
non-conforming goods. 42 50
notion 4212 et seq.

relevant time 42 23

remedies 42 49

seller’s own rights 42 26 et seq.
seller’s remedies 42 44 et seq.
third parties 41 10, 42 28

intent

conflicts of 8 20

definition 8 13

dissent of 8 19

objective theories of interpretation 8 17 et seq.
reasonable understanding of 8 21

subjective theories of interpretation 8 17 et seq.

interest, claim for 78 1 et seq.

accruing 78 15 et seq.

as damages 78 12

assumption of loss 78 11
calculation of interest 78 15 et seq.
cessation 84 13

compound interest 78 29 et seq.
currency 84 14

damages 78 12 et seq.
impediment beyond control 79 42
judgements, interest on 84 12
rate 78 19 et seq., 84 11
restitution 84 2

scope 78 7



- simple interest 78 29 et seq.

— sums in arrears 78 7

- unliquidated sums 78 8 et seq.

international trade usages see trade usages

interpretation of CISG 7 1 et seq.

- autonomous 7 1

- case law 7 44 et seq.

- doctrine 7 47 et seq.

- domestic 7 19 et seq.

- dynamic 9 18

- gap filling 7 2 see also gap

- good faith 7 21 et seq. see also good faith

- international 7 16 18

- literal 7 37 et seq.

- methodology 7 10

- other principles laid down in the CISG 7 62

- principles 7 10

- preamble, relevance of 7 42 seq.

- precedents 7 44 et seq.

- tools for 7 37 et seq.

- uniform 77

interpretation of statements by the parties 8 1 et
seq.

- ambiguous statements 8 24

- business efficiency theory 8 29

- estoppel 8 14

- parties’ intent 7 3

- conduct 813

- contra preferentum 8 33

- objective intent 817 et seq.

- reasonable person test 8 15 23 see also state-
ments

- subjective intent 8 7 17 et seq.

- subsequent conduct. 8 26 28

- usages 8 13 see also trade usages

irrevocable offer 16 14,22 2

- examples 16 14

- fixed time for acceptance 16 17

- implied irrevocability 16 17

- reliance 16 19

- time 16 15

J

jurisdiction of courts

- avoidance 817

- forum selection clauses 4 32 et seq.
- place of payment 57 4

- place of performance 31 46

K

knowledge see constructive knowledge of buyer/
seller

knowledge of buyer
- about defects in title 41 32 et seq., 42 36 et seq.,
43 14 et seq.

- about lack of conformity 35 155 et seq. 162 et
seq.

- as exclusion of sellers liability 35 155 et seq., 41
32 et seq.

— fitness for particular purpose 35 203

- notice of defects 43 1 6

Index

knowledge of seller

— about intellectual property rights 42 25 et seq.

— about defects in title 43 25 seq.

- about lack of conformity 40 1 et seq. 8 et seq.

- about possible redirection/redispatch of goods
38 127 et seq.

- burden of proof 42 54

- disclosure to buyer 40 24 et seq.

L

lack of conformity

- acceptance as conforming 39 123

- burden of proof 35 176 et seq. see also con-
formity of goods

- defective goods 35 105

- discovery as relevant time for notice period 39
62 et seq.

— exclusion of liability 35 203

- hypothetical discovery 39 68 seq.

- knowledge of buyer about 35 155 et seq. 162 et
seq.

— liability regime for pre 35 2 et seq.

- materiality, absence of requirement of 35 15 et
seq. 111

- misrepresentation 35 168

- ordinary uses 35 70 109

- packaging 35 143 et seq.

— partial 511 et seq.

- partial, damages for 51 45

- partial, remedies for 51 21 et seq:

— partial, price reduction for 51 43 et seq.

- quality 35 28

- quantity 35 19

- remedies for 359

- requirements for conformity 35 37 et seq.

~ resales ' 35 103

samples 35 141

languages, official 7 38

late acceptance 21 1 et seq.

- approval 21 6 et seq. 9 et seq.

- burden of proof 21 22

- delay in transmission 21 11

- form 216

- information of offeree 21 6

- protest of offeror 21 18 et seq.

- time period 21 8

- through transmission delays 21 11

late delivery 33 13 see also avoidance see also
avoidance, declaration of

- as fundamental breach 49 30 see also Incoterms

- Nachfrist 49 29

- time limit 49 70

latent defects see hidden defects

legislative history Intro 3 et seq.

- as method of interpretation 7 39 et seq.

letter of confirmation

- as trade usage 9 28, pre 149

- form 9 31

- gap 929

- good faith 9 29

- modifications 9 30
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objection pre 14 8
silence 18 11,19 17

lex mercatoria 7 67

usages of trade 9 17

liability for lack of conformity

differences to regime for defects in title pre 35-
44 5

differences to regime for other breaches pre
35-44 6 et seq.

exclusion through buyer’s knowledge 35 155 et
seq.

exclusion through contractual provisions 35
170 et seq.

in case of seller’s bad faith 35 168 et seq.
relationship to national remedies 35 207 et seq.
structure of regime pre 35-44 2 et seq., 35 8 et

seq.

liability for third party rights and claims

abstract concept 41 1 et seq. see also defects in
title

exclusion 41 32 et seq., 43 5 et seq.

industrial and intellectual property 419,421 et
seq. 12 et seq.

- remedies 41 38 et seq.

liability for third party intellectual property

abstract concept 42 1 et seq.
burden of proof 42 54 et seq.
exclusion 42 35 et seq., 43 5 et seq.
prerequisites 42 9 et seq.

remedies 4249 et seq.

territorial limitations 42 14 et seq.

limitation of liability

contractual clauses 35 163 et seq. 196, 41 36 et
seq., 74 38
validity 4 46

loses, types of 74 40 et seq

M

medical equipment

fitness for ordinary purpose 35 109
extent of examination duty 38 50

merchantability see fitness for ordinary purpose
mistakes 4 21 et seq.
mitigation of loss

anticipatory breach 72 35
application 77 5 et seq

burden of proof 77 33 et seq.
cover transaction 77 14 et seq.
fixing defective goods 77 20
lost volume sales 77 25 et seq.
preserving goods 77 21
purposes 77 1

reasonable efforts 77 11 et seq.
recovery of reasonable expenses 77 29
scope of application 77 5 et seq.

mixed contracts 3 3

sphere of application of CISG 31

model of goods 35 134 et seq.

relevance for conformity 35 134 et seq.

modification of contract 29 1 et seq.

acceptance 19 4
agreement to 29 5
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- agreement on form of 29 17 et seq.

- behaviour of parties 29 8

- by silence 29 7 see also letters of confirmation

- conformity requirements 35 57 et seq.

- consideration 29 12 et seq.

- exclusion of oral modifications 29 16

- form 296 16

- good faith 29 20

- pre-existing-duty-rule 29 12

— reservation to form of 29 25 see also termina-
tion of the contract

N

Nachfrist 47 1 et seq., 49 60, 63 1
- absence of delivery 49 62

- additional period of time for performance 49
53

- and damages 47 16 et seq.

- avoidance 47 11, 49 49 et seq.

- burden of proof 47 49, 49 84

- consequences of 63 10

- declaration 47 5 et seq.

— definition of period 47 8

- expiration 49 60 et seq., 64 19

- fixing the time 47 5, 49 61, 63 3 see also
fundamental breach

- good faith 47 13

— ineffective 47 23

- payment of purchase price 64 16

- performance within- 47 22

— period too long 47 27 et seq.

— period too short 47 23 et seq.

- protection of seller 47 2

— reasonable period 479 et seq., 63 3 et seq.

—refusal of delivery 49 63

- refusal of performance 64 20

- remedies 63 10

- requirements 47 3 et seq.

— restriction of other remedies 47 2 12 et seq.

- right to avoid contract 47 11

- second 49 75

- time for performance 47 7

- time period for avoidance 49 76

national remedies

- relationship to CISG remedies for defects in
title 41 44 et seq., 42 53

— relationship to CISG remedies for lack of con-
formity pre 35-44 9, 35 207 et seq.
- within the period, failure to perform 49 62

net cash 53 12

noble month rule 39 81 et seq.

non-conforming goods see lack of conformity

non-delivery
- aliud 49 53

- blatant lack of conformity as 35 31 et seq.

— definition of 49 53

- of documents 49 59

- documentary sale 59 56

- goods placed at buyer’s disposal 49 57

- partial delivery 49 54

- partial non-delivery 51 1 et seq.

- partial non-delivery, damages for 51 44



- partial non-delivery, price reduction for 51 44

- partial non-delivery, remedies for 51 21 et seq.

- relevant point in time 49 55 et seq.

non-performance

- avoidance 491

non-performance caused by obligee 80 1 et seq.

- causality 80 8

- caused by both parties 80 10 17 et seq.

— consequences 80 11 et seq.

- examples 80 5

- fault 80 4

notice of consignment 32 1 et seq. 9 et seq.

- breach of contract 322

— carrier, responsibility for 32 4

- contract for transport 32 4

- damages 74 17 et seq. see also damages

- definite non-delivery 39 32

- exemption from liability 79 43 see also funda-
mental breach

- obligation of the seller 321

- passing of risk 32 11

- refusal to perform 49 6

- revocation 32 14

- specification of goods 32 13
- time 32 14

notice of defects in title

— addressee 43 12

- burden of proof 43 27

— content 43 9 et seq.

- form requirements 43 12

- knowledge/awareness 43 14 et seq. see also
intellectual property

- legal consequences 43 24

- limitation 43 22 et seq.

- reasonable time 43 18

— third parties 4315 16

- time period 43 13 et seq.

- transmission 43 12

notice of lack of conformity

- addressee 39 49 et seq.

- content of 39 27 et seq. 31

- examination 39 10

- form 39 27 et seq.

- good faith 39 46

- noble month 39 81 et seq.

- period for giving notice 39 61

— purpose 397

- premature delivery 39 73

- reasonableness 39 76

- scope 39 19

- specificity requirement 39 33 et seq.

- time period 39 54 et seq.

— transmission 39 52 et seq.

- usages and practices 39 18

- waiver 39 105 et seq.

o

objective standards

— for breaches in regard to future instalments 73
18

- for conformity 35 60 et seq.

- for foreseeability of damage 74 28

Index

— for foreseeability of fundamental breach 25 20
et seq.

- for interpretation of statements 8 3

- for determining on suspension 71 5 15

obligations of the buyer 53 1 et seq.

- avoidance 54 16

- breach 54 15 et seq.

- Nachfrist 54 16 see also obligation to pay
purchase price see also taking of delivery

obligations of the seller 30 1 et seq.

- application of the CISG 30 13

- clearance of goods 31 52

- cooperation 30 29

— costs of delivery 31 51 see also obligation to
deliver goods

- fulfilment of obligations 31 24 see also obliga-
tion to hand over documents

- Incoterms 30 8 28 30 et seq.

— invoice 31 56 see also notice of consignment

- packaging 31 50

- party autonomy 30 7

— preservation of goods 30 6

- tariff duties 31 55

- taxes 3152
- to transfer property 41 1 et seq. 11,30 2 12

obligation to deliver goods 30 6 11 see also
delivery, acts of

— agreement 31 15

- Bringschuld 31 14

— carriage 31 12

- carriage, payment for 31 17

- collection of goods by buyer 31 13

- costs 3113

- goods delivered 31 29

- hand-over of goods 31 28

~ Holschuld 31 14

— labelling of goods 31 26

- passing of risk 31 13

- place of delivery 31 1 et seq.

- place of taking delivery 31 16

- place of transfer of property 31 5

- possession of buyer 319

- possession of seller 31 10

- possession of third person 31 27

- reservation in title 31 11

obligation to hand over documents 30 6 26 et
seq., 34 1 5 et seq.

— breach of contract 34 2 et seq.

— categories of documents 34 10, et seq.

- cure, right to 34 24 see also documents

- early 3425

- form 34 17 et seq.

- Incoterms 34 29 et seq.

- operating manuals 34 11, 35 51 108

- place 34 17 et seq.

- remedies 34 4

- time 34 20 et seq.

- trade usages 34 9

obligation to pay purchase price 53 5

- change in place of payment 57 14

- determination of purchase price 53 6

- mode of payment 53 10
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Offer

payment arrangements 53 9

payment at seller’s place of business 57 10 12
payment against goods or documents 57 18 25
payment by bank draft 53 10

payment by check 53 10

payment by instalments 53 10

payment clauses 53 11 et seq. see also payment
of price see also purchase price

time price becomes due 58 10, 59 2

trade usages 53 10

transfer 53 10

additions 19 4 see also acceptance
becoming effective 15 1

capacity, lack of 15 15 et seq.

clarification 159

consent of offeror 15 5

counter-offer 18 4 8, 19 19

cross-offer 15 3

death of offeror 15 15 et seq.

domestic law pre 14 6

exclusion of application of CISG pre 14 10
fixed time for acceptance 16 17

form 14 4

intention to be bound 14 11

invitation to make an offer 14 5
insolvency 15 15 et seq. see also irrevocable
offer

modification of 15 9

objection to 19 20

objection, form 19 22

price 14 28 32 see also proposal

quantity 14 24 et seq. see also rejection of an
offer

requirements 143

reaches the-addressee 151

revocable 22 2 see also revocation of offer
risk of transmission 15 2

silence 14 4

standard terms pre 14 5, 14 38 et seq. see also
withdrawal

operating manuals 34 11

as part of conformity of goods 35 51 108
as part of delivery obligation 34 11

opting out see derogation of the CISG
ordinary purpose see fitness for ordinary purpose

P
pa

pal

ckaging

accessory duty of packing 35 143 et seq.
appropriate manner 35 147

costs associated with 35 152 et seq.
effects on duty to examine 38 40
exclusion of liability 35 153

Incoterms 31 66

knowledge/awareness 35 160 161 165
lack of conformity 35 34 et seq. 150 et seq.
passing of risk 35 176 177

relevant standards 35 143 et seq.

usual manner 35 145

rtial delivery see delivery, partial
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parties

- commercial background 1 15

party autonomy Intro 18 et seq., 617

- derogation of the CISG 6 1 et seq. see also
derogation of the CISG

- modification of the CISG 6 25

- opting in 2 5, 6 26 et seq. see also principles of
the CISG

- rights and obligations 4 8

passing of risks 66 1 et seq.

- after risk has passed 66 7

- agreement on 66 2, 67 23 et seq.

- and delays caused by third party 66 40

- and delays in delivery 66 38

- and fundamental breach 70 1 et seq.

- as relevant time for conformity 36 5 et seq.

- avoidance 70 8 et seq.

— basic rule 69 1

- burden of proof 66 24

- carriage 67 1 et seq. 19

- contractual risk 66 44 et seq.

- damages of goods 66 29 et seq.

- economic risk 66 41

- exceptions from 66 15 et seq.

- embargo 66 35

— first carrier, definition of 67 9

— gap 66 52 see also goods in transit

— identification of goods 67 19 et seq., 69 7

- impairment of buyer’s remedies 66 12 see also
impediment beyond control

- Incoterms 67 10 et seq. 25 et seq., 69 8

- insolvency risk 66 43

- legal risks 66 34, et seq.

— loss of goods 66 29 et seq.

—loss of documents 66 33

— loss or damage 6610 29 see also Nachfrist

- non-conforming goods 66 50 et seq.

- old defects 66 11

— passing back the risk 66 15 et seq.

- place of, if carriage is involved 67 4 7

- placing goods at buyer’s disposal 69 4 6

- price risk 66 7

- remedies 70 1

- taking over the goods 69 1

- time of 66 2

- time of, if carriage is involved 67 4

- transfer of property 66 5

— types of risks covered 66 27 et seq.

payment of price

- against documents 57 25 et seq.

- against goods 57 18

- ahead of time 58 33

- change of place of business 57 14

- compliance with requirements 54 1 see also
currency

— definition 57 17

- delay in payment 859 12

- demand for payments 59 2

- documents 58 26

- formalities of payment 54 6

- fundamental breach 54 1

- illegal acts 54 6



- invoice 59 4

- late payment 59 2

- other payments 57 28 et seq.

- partial 58 34

- permits 54 6

- place of 57 1 et seq. 20 et seq.

- place of, determination of 57 7 et seq.

- place of delivery 57 8

- receipt for payment 59 4

- refusal to take delivery 60 8

- retention, right of for buyer 58 30

- retention, right of for seller 58 31

- statutory provisions on payment 54 5
time of 57 18, 59 1 et seq.

PECL

- influence of the CISG Intro 31 et seq.

perishable goods

- extent of examination duty 38 52

- time for examination 38 91

- time for giving notice 39 77 et seq.

performance

- place of performance 10 30

- right to claim 281

- right to claim purchase price 28 24 see also
specific performance

- subject to conditions, performance 23 3
time for performance 33 3,47 7

perlod of grace 45 16

UNIDROIT Principles (PICC) 7 67

place of business 1 14, 101 et seq.

- agency 10 22

- agreement on 10 29 see application of CISG

- autonomous standard 10 10 et seq.

- awareness of parties. 10 38 et seq.

- carriage of goods 57 20 22

- central administration 10 18

- change of place of business 57 14

— closest relationship 10 24 30 et seq.

— criteria 10 13 30 et seq.

- domestic standard 10 11 et seq.

— group of companies 10 19 et seq.

- habitual residence 10 40 et seq.

- documents or goods, handing over 57 18

- headquarter 10 33

— price quotations 10 34 et seq.

- relevance for application of CISG 10 2
- several 101

place of delivery see delivery, place of

place of examination

- general principle 38 70 et seq.

- for goods involving carriage 38 114

- for goods in transit 38 121

place of payment of monetary claims 57 28

place of performance 10 30

plants

- fitness for ordinary purpose 35 109

practices of the parties 9 1 et seq. 8 et seq.

- establishment of 9 9 11 et seq.

- examples 9 10

- with relevance for conformity 35 54

- with relevance for examination of the goods 38
24 et seq.

Index

Preamble

- legal nature Preamble 6

- objectives of Preamble 3

- relevance for interpretation Preamble 3 et seq.

pre-contractual liability

- good faith 7 31 et seq.

- scope of the CISG 4 10

- premature deliverygood faith 52 9

- non-conforming goods, notice of 52 33

- rejection 52 8 et seq.

- right to cure 37 1 et seq.

- time for examination 38 106 et seq.

- time for notice of lack of conformity 39 73

preservation of goods pre 85 1 et seq.

- avoidance 82 12

- buyer’s duty 86 6 et seq.

- control of disposition 85 17

- consequences 86 30

- damages for 74 45

- definite refusal to take delivery 85 11

- delay in payment of purchase price 85 12

— delay in taking delivery 85 1

- deposit of goods 87 1

- discharge of duty 85 24

- dispatch 86 17 et seq.

- disposal, putiing goods at buyer’s 86 20

- emergency sale 88 1 et seq.

— failure of 82 12

— failure, damages for 85 22

— failure to comply with formalities 85 13

- good faith pre 853

- intent to reject goods 86 1 7 et seq.

— loss during deposit 87 12 et seq.

- notice of intention to sell goods 88 15 29

- packaging 86 13

~ placement at buyer’s disposal 8620 et seq.

- possession of goods 85 16

- possession of goods, duty to take 86 17

— presence of the seller 86 28 et seq.

- reasonable steps to preserve goods 85 19 et seq.

- receipt of goods 86 6

- reimbursement of reasonable expenses 85 18
25 et seq., 86 16, 87 14 et seq., 88 37

- rejection of goods by buyer 86 7

- retention, right of 85 30 et seq., 86 16

— self-help sale 88 1 et seq.

— storage in warehouse of third party 87 7 et seq.

- unreasonable inconvenience 86 26
- wharehousing 87 7 et seq.

price calculation 55 1 2 et seq.

price reduction 50 1 et seq.

- advantages for buyers 50 3

- aliud 50 10

- and avoidance 50 65

— and cure 45 6, 48 24, 50 23 25

- and damages 50 64

- and delivery of goods 50 63

- and other remedies 50 63 et seq.

- and substitute delivery 50 66

- breach of contract 50 6

- burden of proof 50 60

- calculation of 50 36 et seq.
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Index

— calculation, examples for 50 38 et seq.

- consequences of 50 35

- declaration 50 29

- declaration, irrevocability of 50 32 et seq.

- exclusion of 50 25

— for defects in quality 50 9 et seq.

— for defects in quantity 50 17 et seq.

- for defects in title 42 50 et seq., 50 12 et seq.

- for non-conforming goods 50 9 et seq. 17 et
seq.

- form 50 29

- impediment beyond control 79 41 see also
instalment contracts

- interest 50 57

- knowledge of buyer about defect 50 11

- legal consequences 50 35 et seq.

- legal nature 50 4

- market value of goods 50 37

- non-conforming goods 50 9 et seq. 12 et seq.
17 et seq.

- partial delivery 50 17

— prior to delivery 50 8

- proportional method 50 36

- reduction to zero 50 48

- relevant place 50 40

- relevant time 50 45

- remedies 50 63 65

- refusal of cure by buyer 50 25

- repayment of purchase price 50 51 et seq.

- repayment of purchase price, interest for 50 57
et seq.

- repayment of purchase price, place for 50 54 et
seq.

- requirements 506 et seq.

- time limit 50 34

- validity 5031

principles, CISG of

- in dubio pro conventione 5 10

- estoppel 7 64, 29 20

- favor contractus 7 65

privity of contract 49

product liability 5 1 et seq.

— death 55 et seq.

- indemnification claims 5 10 et seq.

- personal injuries 5 5 et seq.

- property damage 5 14 et seq.

— scope of exclusion 52 5 et seq.

— third parties 5 9 et seq.

proposal

- addressees 14 7

- ambiguous 14 2

- deadline for acceptance 14 8

- elements 14 17

- elements, lack of 14 18

- exclusion of Part IT 14 37

- indications of goods 14 21

- intention to be bound 14 11

- non-binding 14 14 see also offer

- purchase price 14 17 28

- purchase price, determination of 14 32

- quantity 14 17 24 et seq.

specificity of 14 17
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- to group of persons 14 8 13

public law encumbrances 41 24 et seq.

public law regulation 54 6

public law restrictions/standards

- implicit agreement on 35 52

- relevance for fitness for ordinary purpose 35 3
et seq.

- relevance for fitness for particular purpose 35
126 et seq.,

purchase price

- alteration 555

- based on weight 56 1 et seq.

- currency 54 7 et seq.

- determination of 55 7

- gap in CISG 55 8

- implicit agreement on 55 3

- lack of agreement on 55 1 et seq. see also
payment

- right of retention 58 30

- trade usages 55 3

- validity of sales contract due to lack of 55 4, et
seq. see also weight

quality of goods

- admissible deviations 35 28

— average quality 35 79 et seq.

— concept 35 24 et seq. see also fitness of ordinary
purpose

- merchantability, see fitness for ordinary purpose

quantity of goods

- admissible deviations 35 17, 20 et seq.

- duty to notify 39 20 et seq.

— excess of 35 22,3920 101,52 24 et seq. 38 et

seq.
R

reasonable excuse

— for non-compliance with duty to notify 44 1 et
seq. 13 et seq.

reasonable time for giving notice

- length of period 39 76 et seq., 43 18 et seq.

— start of period 39 54 et seq., 43 14 et seq.

redirection of goods in transit, duty to examine
35 128 et seq.

refusals to take delivery 60 8

remedies of buyer

- agreement 45 8 see also avoidance

— burden of proof 46 54 see also claim for specific
performance

- damages 457

— for defects in title 41 38 et seq.

- for non-conforming goods 35 9 207 et seq., 46
31 see also instalment contracts

- overview 45 1 et seq.

- performance 45 4, 46 10 see also price reduction
see also repair

- substitute delivery 46 39 43 44

- suspend performance 45 8

- time limit 46 35 et seq.

remedies of seller 61 1 et seq.

- burden of proof 47 29



- cumulating damages and other remedies 61 6

- cure, seller’s right to 37 2

- exemption from liability 61 3

- fault 613

- grace period 61 7 et seq.

- inconsistent remedy 62 8

- interest 61 5

- overview 61 2

- performance, right to claim 46 26
- specific performance 62 8

rejection of an offer 17 1 see also counter-offer
— acceptance 17 11 et seq.

- effects of 17 11 et seq.

- form 179

- knowledge 17 6

- partial 17 10

- requirements 17 5

- termination of offer 17 11

- withdrawal of 17 8

rejection of delivery

- in case of partial delivery/non-conformity 51
29

repair of goods 46 45 et seq.

- and substitute delivery 46 42 53

- burden of proof 46 54

- costs of 46 47 52

— definition 46 51

- non-conforming goods 46 44

- organization of 46 49

- partial delivery 46 8

- performance, right to require 46 10

- place of performance of 46 52

- requirements 46 45 et seq.

- time limit 46 50

- substitute delivery 46 39

replacement goods

- avoidance 75 11 et seq, 76 2

- damages 75 11 et seq

- duty to examine 38 28 et seq. see also substitute

delivery
revocation of offer 16 1 et seq.
- acceptance 16 9 11 et seq.
- applicable law to 16 5
- damages 16 24 et seq.
- effectiveness 16 5
- form 16 6
- ineffectiveness 16 11 see also irrevocable offer
- knowledge 16 6
- revocability 16 2
- requirements 16 4
- time limit 16 8 see also withdrawal

right of buyer to examine the goods 58 1 et seq.

- duty to examine 38 1 et seq. 58 5

- exclusion of 58 7

- place of examination 58 6

- time of payment of purchase price 58 4 10 et
seq.

- trade usages 58 8

rights of third parties see third party rights

right to cure

after delivery 48 5

- avoidance 48 16 23

Index

before date of delivery 37 1 et seq. 10
burden of proof 37 25, 48 41
consequences 48 38 et seq.

costs 48 19 see also cure

damages 48 25

exclusion of remedies 37 21

legal consequences 37 21

limitation upon 37 12 et seq.

place of performance 48 19

price reduction 48 24

reasonable 48 7

refusal of buyer 48 28

repair 48 27

substitute delivery 48 27

- unreasonable inconvenience 37 12, 48 9 10

risk allocation 79 68

- agreement on 79 89 et seq.

between avoidance and restitution 82 9 et seq.
generic goods 79 68

non-conforming goods 79 74 see also passing of
risks

state intervention 79 73

utility 79 72

risk of transmission see also dispatch of state-

S

ments

general rule 27 1 et seq.

Nachfrist 63 3

notice of defects in title 43 12

notice of non-conformity 35 52 et seq.

sales contract

auction sales 2 27 see also auction
barter transaction 1 30

definition 125, 1 43

diversity 1 44

execution by law 2 33 et seq.
framework contract 1 28
internationality 1 2 42

mixed nature 1 29

modification of previous contract 127
parties of 1 15 see also parties
place of business 1 43 et seq.

sales of money 4 32 et seq.

sales of negotiable instruments 4 32 et seq.
sales of stocks 4 32 et seq.

sales of shares 4 32 et seq.

sales of investment securities 4 32 et seq.
sample of goods

relevance for conformity 35 134 et seq.
provided by buyer 35 142 et seq.

sanctions for non-compliance

with duty to examine 38 139 et seq
with duty to notify 39 100 et seq.

scope of the CISG 4 2 et seq.

- attorney’s fees 4 42 et seq.

burden of proof 4 34 et seq.

dispute resolution clauses 4 32 et seq.
exclusions 4 512,55 et seq., 7 50 et seq.
formation of the contract 4 3

fraud 4 23

interest rate 4 44 et seq.
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Index

- jurisdiction 4 32 et seq.

- limitations of actions 4 30

- non-contractual entitlements 4 10

- pre-contractual liability 4 10

- product liability 5 1 et seq. see also product
liability

- property 4 28

- rights and obligations of the buyer 4 3

- rights and obligations of the seller 4 3

— sales contracts 1 25

- set-off 4 38 et seq.

- standard of proof 4 37

- standard terms 4 24

- substantive scope 1 15

- territorial scope 1 8

- unjust enrichment 4 10

- validity of the contract 4 13 see also validity of
the contract

service contracts 3 15 et seq.

- burden of proof 3 26

- doctrine of severability 3 21 et seq. see also gap

- manufactured, contracts for goods to be 3 5

- preponderance of the obligations 3 17 see also
software

- sphere of application of CISG 3 1

- value 319

software 1 40, 3 23 et seq.

- goods, definition of 1 40

- mixed contracts 1 40

- installation obligation 325

- standard software 3 24
- support services 3 24

specific performance, right of seller to claim 62
1 et seq. 10

- and claim for damages 62 9

- and inconsistent remedies 62 8

- civil law 28 5

- common law 28 8

— definition 62 2

- derogation 28 22

- delivery of substitute goods 79 25

- disproportionality 79 35

- generic goods 79 22

- impediment beyond control 79 16

- impossibility 79 29

- limits 28 13,62 8

- monetary obligations 79 23

- other obligations 62 7

- own law 28 15 et seq.

- payment 62 4 et seq.

- reasonableness 62 5

- repair 79 25

- surrogate benefits 79 26
- taking of delivery 62 6

specification of features of goods
- agreement upon in the contract 65 3

- and avoidance 65 10 et seq.

- form 65 8, et seq.

- later request 655

- measurement 65 1 et seq.

- obligation for 65 3

- remedies for failure 6527
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- time limit for 65 3
specificity requirement
- for notice of lack of conformity 39 33 et seq.
standard terms
- acceptance 47,19 4
- addressees 151
- arbitration 117, 11 12
- awareness 14 39
- battle of the forms 19 14
- concerning the examination 38 21 et seq.
- contra preferendum rule 8 33
- counter-offer 18 4, 19 19
- delivery 31 21
- examination 58 4 5
- formation of contract 4 7
- fundamental breach 259
- good faith 7 21 et seq.
- incorporation 9 7, pre 14 5 seq., 14 38
- interpretation 8 1 et seq.
- last shot rule 19 16
- modification of the contract 29 3
- Nachfrist 49 51
- notice of consignment 329
- offer 141
- opting out of CISG 6 11
- reasonableness 39 76
- remedies 45 1 see also statements
- time of payment 58 12
- usages and practices: 9 8 et seq.
- validity 93
statements
- actual intent of 8 7
- ambiguity of 8 23
- date of notice 27 15
—definition 8 7
- delay in transmission 27 1 see also dispatch of
statements
- dispatch rule 27 7
— effectiveness 27 16
- making of 8 10 see also intent
- objective intent 8 7
- parol evidence rule 89 26
- revocation of notice 27 17
- risk allocation 27 13
- subjective intent of 8 7
- will 810 et seq.
statute of limitation
- relationship with duty to notify 39 119 et seq.
substitute goods
- accounting for benefits 84 17 see also aliud
- avoidance 48 23, 82 3 et seq.
- avoidance, partial 82 16
- cure, seller’s right to 48 5
- damages 48 25
- examination 82 21
- fundamental breach 82 5
- lack of conformity 825
- partial delivery 49 54
- preservation of goods 30 6, 82 12, 86 1
— price reduction 48 23 see also repair of goods
- right to substitution 825



— self-help sales 88 1 et seq. see also substitute
delivery

subjective standard

- for conformity of goods 35 37

subsequent behaviour

- in interpreting notice of lack of conformity 39
31

substitute delivery 46 31

- aliud 46 38

- and repair 46 42

- and sale of specific goods 46 37

— costs 46 40

- defective substitute 46 43

- fundamental breach 36 31 et seq.

- place of delivery 46 41

- requirements 46 31 et seq.

- return of non-conforming goods 46 44 see also
substitution of goods

- time limit 46 35

suspension of performance 71 1 et seq.

— access of seller to goods 71 50

- adjustment of timetable 71 62

- and damages 71 63 et seq.

- assurance of performance 71 52 et seq.

- assurance of performance, failure to provide
adequate 71 55

- end of 71 57 et seq.

- exclusion by agreement 71 35

- information 7127

- notice of 71 38 et seq.

- notice of, form of 71 40

- performance due, right after 71 12

- reasonableness 71 27

- requirements 71 4

- standard 71 14 et seq.

- state of suspension 7128 35

— stoppage in transit 71 44 et seq. 46 et seq.

- substantial part of obligations 71 4 et seq.

- time limit 71 43

T

taking of delivery

- ancillary duties of buyer 60 7

- and acceptance of goods 60 4

- and burden of proof for lack of conformity 35
188 et seq.

- definite refusal of 84 11

— delay 851 et seq. 10

- disposal of the buyer, placing the goods at the
69 46

- documents 60 3

- goods 60 2

- Incoterms 31 60

- notification 52 33

- obligation of buyer 33 11, 60 1 et seq.

- obligation of buyer, violation 69 2

— other acts of buyer 60 5 see also passing of risks

- place of delivery 31 32

- preparatory actions 33 12

- refusal of 60 8 see also taking over the goods

- time limit for 33 11

Index

taking over the goods

- passing of risk 69 1 et seq.

- placing goods at buyer’s disposal 69 4

technical equipment

- duty to examine 38 38

- relevant public standards for conformity 35 89
et seq.

telegraph transfer 53 13

termination of the contract see also avoidance

- by agreement 29 10

third party claims
- bona fide claims 41 11

- burden of proof 41 46

- consent 41 32

- exclusion of liability 41 32

- frivolous 41 18 et et seq. see liability for

- notion 41 9 15 et seq.

- public law encumbrances 41 24 et seq.
- relevant time 41 29

third party rights

- avoidance 41 43,49 11

- damages 41 40, 74 91 et seq.

- fundamental breach 49 48 see also liability for
see

- notion 41 9 et seq.

- performance 41 39, 46 1

- remedies 41 38 et seq., 46 7

— rights of the seller 41 21

time

— relevant for conformity of goods 36 5 et seq.

time for delivery see delivery, time for

time for examination see examination of goods

time for notice of lack of conformity 39 54 et
seq. see also notice of lack of conformity

torts claim 66 52

trademarks, protection of 31 44

trade usages 9 1 et seq. see also agreed usages

- acceptance 18 11

- area 926

- codified 9 21

- conflicts of 9 5 32

- conflicts with law 9 6

- contractual agreement 9 16

— definition 9 20

- evidence 9 33

- examination duty, relevance for 38 25 et seq.

- exclusion by agreement 9 19

- knowledge 9 25

— legal nature 9 24 see also letter of confirmation

- lex mercatoria 9 17

- local 927

- notification duty, relevance for 39 14 et seq.

- payment of purchase price 53 10 see also
practices of the parties

- regional 927

- uncodified 9 21

- validity 4 27

transfer of property 415

- effects of 30 14

- national laws, application of 30 19

- payment of purchase price 30 16

place 315

1253



Index

- reservation of title 30 16

- reservation of title, unilaterally 30 17

- right to cure 30 15

- remedies of the buyer 30 18

transfer of title

— liability for defects in see liability for third party
rights and claims

U

ULIS Intro 5 et seq.

use of the goods 2 9 et seq.
- determination 2 12

- family 2 14

- household 2 14

- intention 2 11 et seq.

- mixed-use 2 15

- personal 2 12 et seq. see also goods for personal
use

- professional 2 12 et seq.
- relevant point in time 2 11

used goods

- conformity requirements 35 56 et seq.

user manual

— as part of goods 35 51 108 see also operation
manual

\

validity of the contract, 4 13 et seq., 17
- authority 4 18

- capacity 4 18

- causa 4 20

- consideration 4 20

— definition of 4 13

- formal validity 419

- interpretation 4 14

- penalty clauses 4 26
- standard term 4 25
- usages 427,96

w
waiver of
- duty to examine 38 144 et seq.
- duty to notify lack of conformity 39 105 et seq.
Warranties
- implied warranties 35 7
- terminology 357
weight
- determination of 56 4
- gross/net-weight 56 2
- net-weight, definition of 56 4
wine
- duty to examine 38 36
withdrawal of an acceptance
- burden of proof 22 10
- content 223
- effectiveness 22 6
— effects 22 8 et seq.
- good faith 229
- reaching offeror 22 8
- revocation 22 9
- validity 225
withdrawal of an offer 156,221
- becoming effective 15 8
- consequences 157
- form 1512
— knowledge 15 8
— oral offer 15/11 et seq.
- requirements 15 8 see also revocation
- to the public 15 10



