
Kooperationswerke Beck - Hart - Nomos

Brussels IIa - Rome III

Article-by-Article-Commentary

Bearbeitet von
Edited by Prof. Dr. Christoph Althammer, Prof. Dr. Stefan Arnold, LL.M. (Cambridge), Prof. Dr. Helge
Großerichter, Dr. Daniel Schäuble, Dr. Beatrice Stapf, PD Dr. Madeleine Tolani, LL.M. (Golden Gate

University), and Prof. Dr. Matthias Weller

1. Auflage 2019. Buch. XVII, 411 S. Hardcover (In Leinen)
ISBN 978 3 406 72643 9

Format (B x L): 16,0 x 24,0 cm
Gewicht: 1021 g

Recht > Zivilrecht > Familienrecht > Internationales Familienrecht

Zu Leseprobe und Inhaltsverzeichnis

schnell und portofrei erhältlich bei

Die Online-Fachbuchhandlung beck-shop.de ist spezialisiert auf Fachbücher, insbesondere Recht, Steuern und Wirtschaft.
Im Sortiment finden Sie alle Medien (Bücher, Zeitschriften, CDs, eBooks, etc.) aller Verlage. Ergänzt wird das Programm
durch Services wie Neuerscheinungsdienst oder Zusammenstellungen von Büchern zu Sonderpreisen. Der Shop führt mehr

als 8 Millionen Produkte.

http://www.beck-shop.de/althammer-brussels-iia-rome-iii/productview.aspx?product=24132329&utm_source=pdf&utm_medium=clickthru_rg&utm_campaign=pdf_24132329&campaign=pdf/24132329
http://www.beck-shop.de/trefferliste.aspx?toc=27856
http://www.beck-shop.de/fachbuch/leseprobe/Althammer-Brussels-IIa-Rome-III-9783406726439_2603201906151713_lp.pdf
http://www.beck-shop.de/fachbuch/inhaltsverzeichnis/Althammer-Brussels-IIa-Rome-III-9783406726439_2603201906151675_ihv.pdf


Index

Bru = Commentary Brussels IIa, Art., mn.; Rom = Commentary Rom III, Art., mn.;
Intr = Introduction.

B
Brussels IIa-regulation
– appeal to a court Bru 16 1
– application to acceding member states Bru 64 22
– child protection Bru 1 27
– citizenship Bru 3 16, 53, 57
– committee for assisting the commission Bru 70 1
– common jurisdiction Bru 3 36
– common jurisdiction for parental responsibility

Bru 8 1 ff.
– concept of parental responsibility Bru 1 17 ff.
– conversion of legal separation into divorce Bru

5 1
– counterclaim to determine the jurisdiction Bru

4 1 ff.
– custody Bru 1 23
– declaratory actions Bru 1 13
– definitions Bru 2 1 ff.
– differences in applicable law Bru 25 1 ff.
– divorce Bru 1 4
– domicile Bru 3 34
– enforceable judgments Bru 28 1 ff.
– entry into force Bru 72 1
– exclusion of status issues Bru 1 29
– exclusive jurisdiction Bru 6 1 ff.
– grounds of non-recognition Bru 23 1 ff.
– habitual residence Bru 3 36 f., Bru 6 3
– interim measures Bru 2 12, Bru 20 ff.
– legal separation Bru 1 11
– lis pendens Bru 19 1 ff.
– procedure of recognition Bru 21 11
– prohibition of review of jurisdiction Bru 24 1
– prorogation of jurisdiction Bru 12 1 ff.
– recognition of judgments Bru 21 3 ff.
– related matters Bru 1 14
– relationship to multilateral conventions Bru 60 1
– relationship to other instruments Bru 59 1
– relationship to the Convention on the Civil

Aspects of International Child Abduction Bru
10 2

– relationship to the HCCH Bru 61 1 ff.
– repeal of the Brussel II-regulation Bru 71 1
– residual jurisdiction Bru 7 1 ff.
– restriction to civil matters Bru 1 3
– return of a child Bru 42 1 ff.
– return of a child in case of child abduction Bru

42 11 ff.
– review Bru 65 1
– right of access Bru 1 28
– scope Bru Intr. 2 ff., Bru 1 1
– stay of proceedings Bru 27 1 ff.
– transfer to a court of another Member State

Bru 15 1 ff.

– transitional proceedings from Brussel II-regula-
tion Bru 64 11 ff

– transitional provisions Bru 64 1 ff.
– treaties with the Holy See Bru 63 1
Burden of proof– Bru 3 12

C
Central authorities
– cooperation in cases specific to parental re-

sponsibility Bru 55 1
– general functions Bru 54 1
– meetings Bru 58 1
– placement of a child in another Member State

Bru 56 1
– scope Bru 53 1
– working method Bru 57 1 ff.
Certificate– Bru 21 12, Bru 40 1, Bru 41 1, 6 ff.,

Bru 42 9, 11
– abolition of the exequatur procedure Bru 40 1
– appeal for rectification Bru 43 1, 3
– competence for issuing Bru 41 6 f.
– concept of mutual trust Bru 41 15, Bru 42 2
– concerning judgments in matrimonial matters

Bru 39 1
– concerning judgments on parental responsibil-

ity Bru 39 1
– concerning judgments ordering the return of a

child Bru 42 9 ff.
– cross-border situation Bru 41 15
– default proceedings Bru 41 14
– effects within the limits of the enforceability

Bru 44 1 ff.
– entitlement to act (HCCH) HCCH 40 1
– legal consequences of the issuing Bru 41 16 f.
– non-appealability Bru 43 6
– procedural requirements Bru 41 10
– procedure of rectification Bru 43 4
– rights of access Bru 41 6 ff.
Child
– abduction Bru 10 1 ff.
– definition Bru 1 20
– protection Bru 1 27
– return q.v.
Choice of law – Rom 5 1 ff.
– adjustment Rom 5 28, Rom 7 1, Rom 18 4
– annulment Rom 7 1
– during the proceedings Rom 5 29
– dynamic Rom 5 18
– effects on further legal consequences of a di-

vorce or legal separation Rom 5 30 ff.
– favor divortii Rom 3 5
– habitual residence Rom 5 11
– inter-personal conflicts of laws Rom 15
– judicial control Rom 6 4

407



– lex fori Rom 5 24 ff.
– nationality Rom 5 19
– party autonomy Rom 5 1, 3, 38, 8
– preference Rom 5 3
– recording Rom 5 29
– representation Rom 7 5
– scope of application Rom 5 7
– time of the agreement Rom 5 27 ff.
– validity Rom 6 1 ff.
Common points of reference/Criteria
– jurisdiction Bru 3 16, 19
– reference point in time Bru 3 20
Competing legal proceedings
– priority rule Bru 19 1
Concordates– Bru 63 1
– concordat marriages Bru 63 3
Conflict of laws– Bru 21 2 f.
– interpersonal conflict of laws of the multi-unit

State HCCH 15 2
– national conflict of laws HCCH Intr. 3 ff.
Costs– Bru 49 1 ff.
Counterclaim
– admissibility Bru 4 1 ff.
Court
– definitions Bru 2 2 f., Rom 3 2 ff.
– notifications from the Member States Bru 68
Curatorship– Bru 1 24
Custody – Bru 1 23, 2 15
– recognition and enforcement of the custody

decision Bru 11 15

D
Declaration of Enforceability– Bru 46 9
Defense of the addressee– Bru 23 5
Denmark– Bru 7 7, Bru Pre.8 2
Diplomatic immunity– Bru 7 3
Direct enforceability of judgments – Bru 41 1 ff.,

42 1 ff.
Discrimination– Bru 3 57
Divorce
– factual issues in the context Rom 1 16
– legal separation Rom 1 11, Bru 1 11
– private divorce Rom Intr. 10, Rom 1 7, Bru

Intr. 7, Bru 1 4, 10, Bru 2 10
– procedural issues Rom 1 14
– scope of the divorce statute Rom 1 8
– term Rom 1 6, Bru 1 4
Documents– Bru 45 1 ff.
– authentic Instruments Bru 46 1, 4
– declaration of Enforceability Bru 47 9
– legalisation Bru 52 1
Domicile– Bru 3 16 ff., 34 ff., 53, Bru 66 4
– common Bru 3 62
– of choice Bru 3 35
– of origin Bru 3 35

E
Enforceable titles– Bru 41 4
Enforcement– Bru 28 1 ff.
– judgments concerning rights of access Bru 41 6
– return judgments Bru 42 4, 8

Enforcement procedure – Bru 47 1 ff.
– absence of documents Bru 38 1 ff.
– appeal against the decision Bru 33 1 ff.
– application for partial enforcement

Bru 37 3
– application for total enforcement Bru 37 2
– irreconcilability with subsequent Judgments

Bru 47 5
– judgment given in default Bru 38 3
– notice of the decision Bru 32 1
England– Bru 66 3
Entry into force– Bru 72 Rom 8 10, Rom 21
European Convention on Custody of Children–

Bru 53 2
European Judicial Network in civil and commer-

cial matters– Bru 54 3
Executed Copy
– of a decision to establish its evidentiary value

Bru 37 2
Exequatur procedure
– enforceability in the Member State of origin

Bru 28 11
– enforceable subjects Bru 28 10
– exception Bru 28 4
– no exception for judgments concerning the

cumpulsory placement of a child Bru 28 5
– prerequisites Bru 28 6

F
Factual separation– Bru 5 4
Formal validity
– additional formal requirements of national law

Rom 7 8 ff.
– electronic form and transmission Rom 7 1, 3
– notarial form Rom 7 8
– record Rom 5 29, Rom 7 3 f.
– written form Rom 7 2, 4
Forum non conveniens– Bru 3 10, Bru 8 1, Bru

15 2, Bru 19 3
Forum shopping– Bru 3 14, Bru 9 1, Rom Intr.

2 f., Rom 1 12, Rom 3 1 f., Rom 5 25, Rom 8 2

G
German-Persian Settlement Agreement– Rom

19 3
Guardianship– Bru 1 24

H
Habitual residence– Bru 2 18, Bru 3 7 ff., 22 ff.,

Rom 5 11 ff., Bru 8 6 ff.
– center of interests Bru 3 24
– common habitual residence Bru 3 36 ff., Rom

Intr. 4, 17, Rom 8 7, 13
– habitual residence/domicile Bru 6 3
– habitual residence of the child Bru 8 3 ff.
– last common habitual residence Rom 8 3 ff.
– link to international jurisdiction Bru 8 4
Hague Abduction Convention– Bru 10 2
– acceleration of proceedings Bru 11 6
– elimination of obstacles to return Bru 11 7
– enforcement of judgments concerning the re-

turn of the child Bru 9 41 1 f.

Index

408



– jurisdiction for a decision regarding return Bru
10 2

– notification of the parties Bru 11 19
– notification to the central authority of the State

of previous habitual residence Bru 11 10
– proceedings after the rejection of the return of

the child Bru 11 9
– recognition and enforcement of the custody

decision, subsection Bru 11 15
– return of the child Bru 11 1 ff.
– return proceedings Bru 11 4 ff.
– right to a legal hearing Bru 11 8
Hague Convention on parental responsibility and

protection of children (HCCH)– Bru 1 24, Bru
12 Bru 18 Bru 42 6, Bru 52 2 ff., Bru 60 2 f.,
Bru 62 3

– application to children HCCH 2 1
– applicability HCCH 47 1
– applicable law HCCH 15 1 ff.
– certificate regarding the entitlement to act

HCCH 40 1
– change in constitutions HCCH 16 7, 11, 15
– change of habitual residence of the child

HCCH 15 7
– confidence HCCH 19 7
– conflict-of-law-rule HCCH 46 1
– continuing production of effects between the

Member States Bru 62 3
– contracts, international HCCH 52
– determination of a guardian HCCH 16 8
– exceptional provision HCCH 6
– excluded areas of law HCCH 4 1
– general reference HCCH 21 2
– habitual residence HCCH 16 6
– habitual residence of the child in a third state

Bru 12 14
– jurisdiction HCCH 5-14 1
– jurisdiction, hypothetical HCCH 15 4
– loi uniforme HCCH 20 1
– measures of protection HCCH 3 1, HCCH

15 2
– multiple legal system HCCH 48 1
– objective of the Constitution HCCH 1 1
– parallel nature of jurisdiction and applicable law

HCCH 15 1
– parental responsibility HCCH 16 2, HCCH

17 1
– parental responsibility by virtue of a legal

transaction HCCH 16 8
– public policy HCCH 22 1
– protection of legal transactions HCCH 19 1
– range of measures HCCH 3 1
– reference to substantive law HCCH 21 1
– relation between Hague Convention on parental

responsibility and protection of children and
Brussel IIa Bru 61 2

– renvoi HCCH 21 1
– transaction between persons not present on the

territory of the same State HCCH 19
Hague Protection of Minors Convention– Bru

Intr. 8 3, Bru 60 3, Bru 64 6, 12
Hague Service Convention– Bru 18 6

Hearing
– fair hearing Bru 23 6
– of the child Bru 23 3 f., Bru 41 12 f.,

Bru 42 12
– of the parties concerned Bru 41 11

I
Information duties– Rom 17 1 ff.
Infringements of the right to a fair hearing
– complaint by the respondent Bru 22 9
– harmlessness of formal errors Bru 22 7
– omission to claim a remedy in the first state

Bru 22 8
– possibilities of defense Bru 22 7
– service of the documents which institute the

proceedings Bru 22 7
Inheritance (law)– Rom 1 23, Rom 19 3
Interim Measures– Bru 2 12, Bru 20 1
– enforcement Bru 20 19
– international jurisdiction Bru 20 11
– jurisdiction by the court in charge of the main

action Bru 20 15
– recognition Bru 20 19
– restriction within the scope of application Bru

20 8
– urgency Bru 20 5
Irreconcilability of judgements– Bru 22 7 f., 10 f.,

Bru 23 7 f.

J
Judge
– term Bru 2 3
Judgements
– concerning the return of the child Bru 42 1
– ecclesiastical (divorce proceedings) Bru 1 9,

Bru 2 9
– welfare of the child q.v.
Judgements concerning rights of access – Bru

40 1
Jurisdiction– Bru 3 16 ff., 36 ff., Bru 4 3,

Bru 5 3
– after a move of the child Bru 9 1 ff.
– common points of reference/Criteria Bru 3 16,

19
– continuing jurisdiction of the child’s former

habitual residence Bru 9 1
– conversion of legal separation into divorce Bru

5 1
– emergency jurisdiction Bru 3 12, Bru 6 10, 13,

Bru 7 5
– exclusive jurisdiction Bru 6 1
– habitual residence/domicile Bru 6 3
– jurisdiction based on the child’s presence Bru

13 1 ff.
– nationality as jurisdictional criterion Bru 3 31
– prorogation Bru 12 1 ff.
– residual jurisdiction Bru 14 1 ff.
– review Bru 17 1
Jurisdiction clause/agreement
– jurisdiction of the Member State of residence

Bru 13 1
– prorogation of jurisdiction Bru 12 1

Index

409



L
Legal aid– Bru 50 1, 4
Legal certainty – Rom 5 2
Legal consequences of a divorce or legal separa-

tion – Rom 5 30, Rom 8 15, 16
Legal effect – Bru 64 3
Legalisation– Bru 52 1
Lex fori– Rom 5 24, Rom 8 23, Rom 10 4
– abstract designation Rom 5 26
– choice for the jurisdiction Rom 5 37
– designation during the divorce proceedings

Rom 5 29
– enforcement procedure Bru 47 3
– forum shopping Rom 5 25
– malta-clause Rom 10
– multi-unit state Rom 14 3
– recognition process Bru 21 15
– special limitations Rom 5 26
Limping legal relationships– Rom 5 36

M
Marriage
– divorce q.v.
– invalidity Rom 1 13, 17
– same-sex union Rom 13 6, Bru 1 6
Member States
– acceding Member states Bru 64 22
– definition of the term Bru 2 4

N
Nationality – Bru 3 1, 10, 11 ff., Rom 8 9 ff.
– common nationality Rom 8 16
– effective nationality Rom 8 21
– multiple nationalities Rom 8 21
– refugees Rom 8 22
Non-recognition of judgments in matrimonial

matters
– grounds of non-recognition Bru 22 1
– irreconcilability of the judgement with a former

judgement given in another Member State Bru
22 11

– irreconcilability of the judgement with a judge-
ment given in the Member State Bru 22 10

– public policy of the 3 Member State Bru 22 3
– respondent not entering appearance

Bru 22 5
– violations of limitations on jurisdiction Bru

22 2
Nordic Convention of 6 February 1931– Bru

59 10
Northern Ireland– Bru 66 3

O
Objective connecting criteria/factors– Rom Intr.

16, Rom 8 1
– common habitual residence Rom 8 12
– concept of universality of the regulation Rom 8

9
– last common habitually residence Rom 8 15
– lex fori Rom 8 23, 26
– nationality Rom 8 16 ff.
– time for the connection Rom 8 24

Ordinary appeal
– term Bru 23 3

P
Parental responsibility– Bru 1 17 ff.
– competing proceedings Bru 19 14
– cooperation with central authorities Bru 55 1
– definition Bru 1 17, Bru 2 14
– habitual residence of the child Bru 8 3 ff.
– nonapplicability of regulation Rom III Rom 1

21
– placement of a child in another Member State

Bru 56 1
– working method Bru 57 1 ff.
Pendency – Bru 3 4
– Court seised Bru 16 1
– Decisive point in time Bru 16 4
Perpetuatio fori– Bru Intr. 16, Bru 3 9, 21, Bru 5

7, Bru 6 9, Bru 7 4, Bru 9 2, 5, Bru 10 1, Bru 14
3, Bru 15 1, Bru 61 3

– in case of a change on the habitual residence of
the child Bru 8 14

– jurisdiction of the State of stay Bru 13 3
– jurisdiction regarding rights of access Bru 9 2
– reference to another court Bru 15 2
Placement of a child– Bru 56 1 ff. – foster family,

Bru 56 5
Priority rule– Bru 19 1, 3, 14, 20, 24, Bru 22 11,

Bru 23 7
Procedure of recognition
– application for determination Bru 21 12
– application for determination by third parties

Bru 21 13
– application for non-recognition Bru 21 12
– certificate Bru 21 12
– declaratory determination Bru 21 14
– hearing of the defendant Bru 21 12
– interim acknowledgment of recognition Bru 21

16
– local jurisdiction Bru 21 15
– recognition as incidental question Bru 21 16
Prohibition of recognition
– non-compliance with the procedure Bru 23 9
Prorogation/jurisdiction agreement– Bru 3 4,

14 f., Bru 12 1 ff.
– compatibility with the jurisdictional interests of

the child Bru 12 4
– concentration of jurisdiction Bru 29 4
– duration of jurisdiction Bru 12 5
– habitual residence of the child in a third state

Bru 12 14
– jurisdiction agreement in isolated custody pro-

ceedings Bru 12 9
– jurisdiction of the State of stay Bru 13 2
– local jurisdiction Bru 29 3
– subject-matter jurisdiction Bru 29 1
Public policy/Ordre public– Rom 15 2, HCCH 22 1
– abstract unequal treatment of men and women

Rom 10 6
– clause Bru 23 2, 4, Rom 10 3, Rom 13 1
– discrimination in a particular case Rom 10 7
– gender-related discrimination Rom 10 5

Index

410



– general infringements against the right to a fair
hearing Bru 22 4

– infringement of fundamental principles of the
second state Bru 22 4

– infringement of the right to be heard at initia-
tion of the procedure Bru 22 5

– infringement of the rules on jurisdiction Bru
22 4

– islamic law Rom 10 2, 5, 7
– jewish law Rom 10 5
– legal regime for divorce Rom 10 4
– non-recognition of judgements Bru 22 3
– principle of equality Rom 10 1
– special public policy clause Rom 10 1 ff.

R
Recognition of divorces abroad (ordre public/

public policy)– Rom 5 33 ff.
Recognition of judgments– Bru 26 1
– bar to recognition Bru 21 3
– conflict of laws Bru 21 2 f.
– effects of the facts of the case Bru 21 4
– fair hearing Bru 21 10
– grounds of non-recognition Bru 21 3, Bru 22 1
– incidental recognition of civil-status judgments

Bru 21 11
– judgments on interim measures Bru 21 10
– judgments on matrimonial matters Bru 21 7 f.
– judgments on parental custody Bru 21 8
– judgments on parental responsibility Bru 21 9
– legal force/res judicata (objective/subjective)

Bru 21 4
– material scope Bru 21 7
– matters excluded Bru 21 7
– modification of rights Bru 21 4 f
– preclusive effect Bru 21 4
– principle of automatic recognition Bru 21 2 ff.,

11
– private decisions/divorces Bru 21 6
– procedure of recognition Bru 21 11
Rectification – Bru 43 1 ff.
Reference to substantive law in general– Rom 11 1,

HCCH 21 2
Registered Partnership– Rom 1 20, Rom 13 6,

Bru 1 14
Related matters– Bru 1 14
Renvoi – Rom 11 1 ff.
Residence
– habitual residence Bru 2 18, Bru 3 36 ff.
– habitual residence of a child in a third state

Bru 12 14
– jurisdiction Bru 3 36 ff., Bru 6 1, 3
Return of the child– Bru 40 9 ff., Bru 42
– declaration of enforceability Bru 40 12

– enforceability Bru 40 9
– enforceable judgements Bru 42 1 ff.
– enforceable return judgements Bru 42 4 ff.
– requirements for a issuing the certificate of

enforceability Bru 42 8 ff.
– return judgment Bru 40 11
– scope of application Bru 40 9
Rights of access– Bru 41 1 ff.
– certificate Bru 41 6
– direct enforceability of judgments on access

rights Bru 41 1
– proceedings concerning the amendment to a

decision Bru 9 4 ff.
Rome III-Regulation
– definitions Rom 3 1 ff.
– entry into force Rom 21
– history of origins Rom Intr. 3
– objective connecting criteria Intr. 16
– proviso clauses Intr. 18
– purpose of the Council Regulation Intr. 1 ff.
– reform priorities Intr. 14 ff.
– relation to the Brussels IIa-Regulation Rom 2 2
– scope Rom 1 1 ff.
– scope, substantive Rom 1 4 ff.
– scope of application Rom Intr. 5 ff.
– scope of application, material Rom Intr. 9 ff.
– scope of application, territorial and temporal

Rom Intr. 5 ff.
– states with two or more legal systems Rom 14

1 ff.
– universal application Rom 4 1 ff.

S
Sameness of the cause of actions– Bru 19 3 f.
– pendency of proceedings Bru 19 3
Scope
– material Bru Intr. 7 ff., Bru 1 ff.
– temporal Bru Intr. 6, Bru 18 1 ff.
– territorial Bru Intr. 3 ff.
Scotland – Bru 66 3
Security, bond or deposit – Bru 51 1
Statelessness – Bru 3 33, 54

T
Transitional provisions– Rom 18 3, Bru 64 1 ff.

W
Wales– Bru 66 3
Welfare of children– Bru 40 1, Bru 41 11
– alignment with jurisdiction Bru 12 14
– public policy Bru 23 2
Wrongful removal
– term Bru 2 15

Index

411




