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application 238, 252, 255

aristocratic society (societas civilis) 29, 79, 90, 179,
191, 194, 205, 212

authority 56-57, 101-102, 104-105, 200-201,
251-252, 264-265, 288-291

— coercive 57

- legal authority 173-174, 186

- political power 32, 176, 288)

- sanctioned (political) authority (s. coercion/le-
gal coercion, imperative) 48, 56, 137, 170, 172

- traditional authority 173, 278

autonomy

- of the judge 250

- autopoietic 128, 308

- concept of legal autonomy 137, 146, 165

- institutional guarantees 266

- of civil law 13, 79-80

- of law 268, 280, 299-300

- of legal communication 136

- of the (legal) order/system 106, 108, 113, 128,
270, 297, 299, 303-304

- traditional meaning 128

axiom (s. beginning, ‘first propositions’) 51, 82,
89, 101, 123, 159

basic norm (s. secondary rule) 8, 110-111, 121,
125, 151, 159, 169, 200, 203, 207, 235

beginning (s. axiom, ‘first propositions’) 8, 29, 52,
81, 110, 123-124, 152, 159, 197, 256, 274, 287,
296, 299, 310

Case law 14, 27-28, 36-37, 220, 250, 261, 269—
270, 281, 293, 328

Civil law 3, 74, 79, 125, 143, 170, 212, 221, 248,
283, 309, 322

— Roman Civil Law 21, 180-181, 277, 279, 282,
286-287, 295, 299-301, 303, 312, 321

closure, recursive closure 8, 125, 142, 145

— autopoietic 138

- operative 125-128, 143

— normative 8, 143, 169, 215, 270

code 58, 78, 113, 149, 170

- binary 16, 136, 139, 141, 143-145, 151-152, 157

- civil 76-77, 288-290

- digital code 114

- Gortyn 223, 319

- legal code 120, 125, 151, 173, 244, 302

coding, binary coding 116, 118, 133, 136, 138-139,
143-147, 301

co-evolution 297, 308, 312

codification (of the legal order) 58

- codification/codified law 5, 30, 76-80, 97, 119,
170, 192, 276, 288

Common law 26, 58, 95-96, 107, 289

communication 128-131, 136-138, 152-153, 314-
315

- communication theory 64

- communication system 7, 301

communities of practice 38, 68, 211, 326
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wealth) 90-92, 186, 191, 206, 240

computer 114, 119, 164, 270, 294, 309, 326-329

- culture 40, 155-159, 164, 208, 304, 327, 329

condensation vs. confirmation 149, 234

conditional programme 40-43, 49-50, 72, 141

- vs. purpose-specific programme 50

constitutional law 43, 210, 259

conventions 38-39, 195-197, 209-215, 267-270,
292, 317-318

corpus iuris (civilis) 58, 85, 98, 323

decision, decision-making, decisionism 17, 21, 86,
101, 165, 175-176, 216, 245, 254-255

- decisionfmaking power 152, 176

— decision system 8

- fundamental decisions on justice 185

- individual case decision 59, 235

- judicial/court decision 5, 10, 16-17, 36-37, 49—
50, 60, 125, 141, 152, 208, 216, 218, 250, 254-
255, 272, 309, 326

— justification of decisions 258, 272

— legal decision 175, 219, 245, 249, 255, 261, 264,
273, 283

- mystery of 255-257

- norms of judicial decision (case law) 36-37,
220, 250, 261, 269-270, 281, 296, 328

- paradox of deciding/aporia of 159, 251-252,
255-257, 265

- subjective rights of decision (making) 101, 259

- time of the court decision 49-50

development of law through the judge 220

diairesis, diairetic 25, 122, 321

dialektike, dialectic 81, 163, 261, 307, 312, 319-
322, 324

différance 16, 122, 150, 154, 327

difference-theoretical approach, theory of differ-
ence 8, 16, 126, 260, 304

Digest 98, 182-183, 223, 286, 300
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discourse, discourse theory 29, 33-36, 129, 157,
185-189, 206, 244, 250, 296, 300
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— between first- and second-order observations

15, 17

between is (sein) and ought (sollen) 2, 11, 45

- ‘general’ and ‘individual’ legal norms 59-60

good/bad (evil) 39

- law and morality 56, 187

legal/illegal (non legal) 13, 15-16, 133, 140,

151-152, 261

- ‘literal meaning’ and the ‘spirit of the law’ 318

natural law/positive law 185, 211
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- normative and cognitive expectations 50, 74

- norms and facts 3, 11

— physis and nomos 181, 190

- principles and rules 35

- right (ius) and law (lex) 195

— self-reference/external reference 143

- social conventions and explicit legal practice 46,
211, 270

- static/dynamic 135

- system (law) and environment (society) 7, 79,
121-124, 142, 144-147, 228, 260, 297, 327

- technical norm/law 142

variation and selection 295

doctrlne of right (s. legal doctrine) 29, 56-59
(Kant)

dogmatic (s. legal doctrine) 21, 23-24, 38, 206,
212, 216, 278

epistemology,

- social 46, 113, 155, 205-206, 211, 239, 268

ethics 39, 53-54, 56, 185, 193

- discourse ethics 188-189

- Kantian 53-54, 56

- Nicomachean 18, 183

evolution 274-275, 288-291, 301-306, 308-309,
312-314, 320-323, 329-330

- evolutionary advances 308

- evolutionary chance 105

- of ideas 88, 312, 320, 325

expectation

- cognitive 48, 50, 74, 215

- counterfactually stabilised expectation 48

— expectations of behaviour 188, 273

- expectation structures 48

- horizon of 245-246

- individual 137

- normative 48-50, 74, 137, 143, 204, 215

- concrete expectation of meaning 247
— stable/security of 49, 137, 254, 327

expertise 14, 16-17, 23, 28, 31, 139

- legal/]urlstlc expertise 14-15, 17-18, 23, 28, 31,
36-37, 68, 108, 180, 193, 216, 285-286, 303,
309, 322, 326, 329

- technical 143

- theoretical 165

first philosophy (prima philosophia) 62, 84

first’ propositions (s. beginning, axiom) 88-89,
101, 105, 111, 123-124, 152, 324

fore-understanding, fore-knowledge, pre-under-
standing 27, 163, 241-247, 249, 251-252, 256,
263, 269

formalism (in law), legal formalism 107, 281-283,
286-287

- empirical 281-282, 328

- logical 281, 286

- verbal- 282

freedom of the will 102

genealogy 102, 107

grammar, universal grammar 67, 217, 262-263,
320

Greek city state (polis, poleis) 19, 83, 91, 182, 193,
223, 317

190

hermeneutics

- hermeneutical circle 236

— juristic, jurisprudential, legal 27, 217, 219, 244-
245, 250-253, 257, 259-261, 263-264, 269, 272

- philosophical 62, 163, 217, 236-237

heterarchy, heterarchically 8, 119, 148, 150, 160,
205-206, 268, 273, 327

hierarchy, hierarchical structure 20, 88, 119, 219,
225, 251, 264

— of the legal order (s. norm pyramid) 60, 75,
111-112, 125, 160, 235, 259

- of legal norms 181, 187

Historical Law School, historical school of law 26,
97, 99-102, 276-277, 280, 325

history of law, legal history 14, 20, 97, 160, 274-
275, 280-281 (Weber), 288-292, 295, 297-298,
305, 307-308, 314

humanism 81, 309, (Italian) 324

iconic turn 328

idea(s)

- ethical/political 32, 94

- ‘evolution of ideas’ 88, 312, 320, 325

- general 157

- history of (political) 32, 94, 278

- overall 105, 109, 325, 329

- thedria/philosophia) 20, (Hegel) 30

imperative (s. coercion/legal coercion, authority)
41-42, 65 (Wittgenstein), 94-95 (Hobbes), 222,
281

- categorical imperative 39, 53-56

imperative theory 41-42, 95

interpretation 25-27, 199-200, 216-217, 278, 318-
319)

- canons 221, 256

— elements of 27, 221, 224

— grammatical 221-222, 228, 230-231, 249, 260

- historical 221, 278

- logical 3

— objective vs. subjective meaning 68, 230-231,
238, 252

— of legal texts 17, 227, 229-232, 234, 239-240,
243, 245-249, 251-253, 256, 258, 260-262, 270-
273

- procedures (of) 26-27, 222, 237-243, 249, 258,
260

- systematic 27, 76-78, 99, 119, 221, 225

- teleological 221, 224, 233

is vs. ought 2-5, 11, 45-46, 68, 200, 248, 262

iterability, itérabilite 150, 234

jurisprudence of interests (Interessenjurisprudenz)
110, 233

‘jurists” law 37, 68, 180, 232, 288

- roman 24, 36-37, 76

- development of law through the judge 220

justice 10, 16, 30, 34-35, 59, 74, 85, 140, 154, 178,
182 (Digest), 183-185, 193-194, 196, 206-207,
220, 224, 233, 245-247, 256, 260-261, 264, 313

- coming 154

- commutative 182

- distributive 182-184

knowing how vs. knowing that 213
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knowledge

- common (s. practical) 242, 262-265, 267-270,
272-273, 297, 315

- implicit 73, 181, 213-214, 316

- practical (s. common, communities of practice)
17, 37, 46, 107, 211-214, 234, 246, 268

- secure (epistéme) 19, 81, 84-86, 89, 239, 251

- worthy of being gathered (s. semantic) 24

language

- ‘language game’ 62, 69, 268, 327

— philosophy of 20, 62, 64, 181, 237, 263, 327

- use/usage of language, language use 67, 129-
131, 189, 217, 221, 246, 260, 263, 316

langue vs. parole 64-65, 263, 316

law (s. lex,nomos, rules)

- and morality 30, 39, 56, 59, 172, 187, 201, 225

— application (of law) 59, 61-62, 64-66, 70, 72—
73, 112, 219-220, 227, 233, 235-236, 238, 244,
251

- divine (lex divina) 92, 181, 194-195

- Greek 86-87, 180-181, 183, 192-193, 223, 277,
299, 316, 319 (municipal), 322

- Jewish/Mosaic/holy 180, 223, 285, 307, 317, 319

— natural (lex naturalis) (s. natural law) 181

- positive 1, 32, 106-108, 112, 159, 181, 185, 187,
190-191, 200, 205, 211, 225-226, 228-231, 245,
267, 269, 292, 300, 309, 316

- positivity of 104-105, 106, 191

- rational 4, 280-281, 286

- Roman 21, 24-27, 36, 43, 87, 98-99, 180-181
182, 188, 218, 223, 225, 229, 276-279, 282, 286—
287, 295, 299-301, 303, 312-314, 319, 321 322,
328

- universal 51-52, 56, 58-59, 95, 133, 171-172,
197, 249

- universality of 51-52, 59, 171, 235

law of inertia/laws of motion 55, 82

lawmaking, positing of law 106, 175 (Schmitt —
generation of the legal order), 187-188 (Haber-
mas), 191, 199 (Kelsen), 204, 235 (Kelsen), 238,
281 (Weber)

legal

- coercion, state authority (s. authority) 32, 42,
56, 72, 172, 173, 201, 289

- concept, concept of law/legal norm 43-44, 100-
101, 171-172

— interpretation 227, 229-232, 239-240, 245-246,
247-249, 251-253, 260-262, 270-273

- system 110-111 (Kelsen), 121-122, 128-133,
136-153, 157-158 (Luhmann), 188 (Haber-
mas), 199-202, 214-215, 283-284, 300-305,
311-312

legal norms

- individual vs. general 60, 112, 235

legal paradox

- cultivation of the legal paradox 152

legal philosophy 1, 10, 24-25, 74, 178, 185, 326

- Philosophy of Right (Hegel) 58, 197, 307

legal positivism 97-98, 103-104, 106-107, 110-
111, 149-151, 157-158, 225-321, 233-234,
237-239, 247-248, 251-252

legal proposition 40-41, 43-47, 106-109, 224-225

legal sociology 3-5, 8-9, 12-14, 20-21, 42, 138,
198

- early sociology of law 3-5, 8, 12, 138

- sociological legal theory 7, 9-12

- sociology of law 5 (Ehrlich), 9, 137, 280-281,
288, 292

legis actio 282

legislation 76-78, 172-174, 195 et seq., 207-208

- political 17, 36, 71, 87, 97, 177, 186, 198, 205,
232, 268

- self-legislation 128, 186

letter (gramma) 46, 49, 82, 113, 115-118, 223, 319,
323, 329

lex (s. law) 194-195, 248, 265

- specialis 77

- contractus 87

- positiva 181, 190

- naturalis 181

- divina 181

- ante casum 248

- mercatoria 265

- sportiva 265

- electronica 265

liberty, free will 29, 52, 80, 101, 124, 255, 288

machine (trivial/non-trivial) 67, 202, 227, 255, 284

mancipatio 282, 328

medial trace 115

medium, media 113-115, 117-119, 163-166, 207~
210, 305-306, 328-329

- electronic 163-164, 308, 326-326

- evolution of 308-309, 325

~ mass media 146, 163, 207, 262, 329

- ‘materiality’ of the 115

- media theory 6-8, 12-13, 20, 32, 62, 210, 223,
271, 279, 305-306, 312-313

memory

- communicative or social 311

- cultural/culture of 275, 312

- of law 309-312

- system memory 141

metaphysics 84-85, 88-90, 172, 291-292

model

- of application and subsumption 61, 73, 219—
220, 227, 229

- of specification 219

mos maiorum 301

natural law (physei dikaion) 29, 80, 85-86, 133,
178-181, 185, 187, 191, 194-197, 205, 211

- natural-legal codifications 288

nomos, nomoi (s. law, lex, rules) vs. physis 86, 180-
181, 190, 192

norm, norms (s. rules, law, lex, nomos)

- pyramid, hierachy (s. ‘hierarchical structure of
legal order’) 75, 160, 208-210, 259, 270

- theory of norms, norm theory 1, 3 40, 43-44,
47, 72-73, 125

191
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normative area 249, 251

normativity 44-47, 49, 68, 73, 133, 170, 180, 205,
212, 215, 218, 248-249, 251, 261, 271

- material normativity (sachbestimmte Normati-
vitit) 248, 251

‘notational system’ 116

observation 66-67, 89, 101, 122, 158, 265

— first order 11, 38, 139

- by others/self-observation 16, 71

- scientific observation of law, legal observation
11, 15, 151, 199, 330

- second order 14-17, 23, 37-38, 45, 139-140,
142, 166, 296, 301, 309, 321

orality, oral 12, 86, 183, 192, 314-316, 318-319

- primary 315

orthographic, orthography 113-114, 117-118, 268,
323

Pandects (pandaectae) 98, 283, 325-326, 330

- pandect law 98, 231

- pandect science’ (s. legal positivism, legal-
scientific positivism) 98-100, 170

paradox (s. legal paradox) 16, 112, 123, 151-153,
158-159, 169, 174, 178, 210, 257, 260, 265, 274,
318, 329

- decision paradox, paradox of deciding 152, 159,
251-252, 256-257

- de-paradoxing/remove the decision paradox
152, 256-257, 264

- of historical time 274

- of justification 34

- paradoxical grounding 101, 152, 158

- unfolding of the 152-153

parchment codex 323, 325-326

performances, performative (dimension of lan-
guage) 4, 64, 94, 115, 123, 157-158, 180-181,
183, 237, 242, 263, 281, 314, 327

philosophy

- concept 19, 83

- of nature (philosophia naturalis) 51, 81-82, 88-
90, 95-98, 100-101, 107, 111, 119-120, 152,
179, 196, 225, 312, 323-324

- practical philosophy (philosophia civilis) 42, 52—
56, 59-60, 63, 69, 90-91, 105, 133, 154, 196

positivism s. legal positivism

power, command 80, 101, 104, 174-176, 195, 198—
199, 203, 211-213, 227, 242, 290

practical field(s), subject/case area 224, 232, 249,
260, 262, 270-272

precedent 95, 143, 220, 273, 281

printing 17, 113-120, 156, 166, 226, 308-312, 315,
323-325, 328

rationality

- formal/rational vs. substantive 281, 285-289—
291

reason (logos) 10-11, 19, 54-55, 58, 62, 80, 96,
101, 109, 172, 189, 206, 239, 244, 256, 261, 264,
272, 274, 330

- concept of 197

- law of 187, 286

recursion 136, 148 et seq.

- recursive linkages/networks 8, 132, 136, 148,
164, 202, 258, 293, 296

192

- recursive interconnectedness of law 71, 73

re-entry 142

repetition 4, 7, 64, 66, 125, 133, 148-150, 234, 258,
315

- recognisable 149

rules (s. norm(s), law, lex, nomos)

- building up rules/regularities 38, 44, 56, 59, 64,
66, 101, 196, 249, 260, 268

- juristic rules 36, 38, 45, 225

- regularity 52, 56, 66, 69, 73, 101, 192, 196, 249,
252, 260, 268

- (social) sets of rules/norms 38, 44, 46, 54, 79,
86-87, 149, 192, 208-210, 215, 251, 254-255,
261-262, 267-268, 273, 299, 315-318, 322

school of free law (Freirechtsschule) 110, 233

self-description 1-2, 16, 31, 158, 160-161, 165-
166, 302, 309

- vs. external description 31

self-reference 272, 330

- vs. external reference 142-143

semantic(s) (s. knowledge: worthy of being gath-
ered) 24, 38, 47, 88, 109, 161-163, 166, 204, 222,
275, 278, 299, 316, 318, 325

- temporal 161-163, 166, 275

sign, assignment (linguistic sign), 63-64, 66-67,
117-118, 122, 204, 234, 236, 252, 318

— arbitrariness of the sign 63, 122

social contract 29, 92-93, 124, 131, 196

sources of law 27, 100, 167-170, 172, 176, 186,
190, 198, 205, 218, 220, 226, 228, 259, 276

— heterarchy of the 205-209

sovereignty 51, 93-94 (Hobbes), 172 (Savigny),
175-177 (esp. C. Schmitt), 195 (Bodin)

speech act(s) 33, 64, 125, 132, 199, 263, 282, 314,
316

stare decisis 95

state of nature 92, 296

structural coupling 131, 166, 254, 327

sub-constitutions 265, 273

syllogism 61, 237

- deductive 219, 227

symbol, symbol system 63, 115-116, 202-203, 204,
207-209

system (s. legal system)

- autopoietic 136 et seq.

- legal-positivist concept of 96-97, 98, 101-104,
106-107, 109, 111-112, 149, 225-226, 244, 257,
276, 283, 325

- building/formation of 96-99, 102-103, 108,
113-114, 120, 127, 150, 164, 225, 325

- concept 26, 81-82, 83-85, 90, 98, 104, 109, 123,
160, 244, 302-304

- neighbourhood networks 8, 73, 136, 148, 203,
207, 258

- poly-centric 259

textual positivism (Gesetzespositivismus) 97, 171,
197, 205

theory (thedria) 18, 20

- meta-theory 14, 31

- vs. practice 14, 19-21, 32, 66-67, 79, 223

theory of evolution/evolutionary theory 20, 279-
280, 292-299, 302, 304-306, 308, 312-314, 318



theory of the sources of law 167-170, 190, 198,
205, 207

theory of validity 211

time (tempus)

- cyclical time 161

— irreversibility of time 65, 234-235, 243

- linear time 161

uncertainty 71, 73, 112, 137, 162, 233, 253-254,
296

undecidability 80, 159, 252, 254-255, 257, 262,
268

understanding 27, 129, 201, 217, 229, 236, 239-
247, 314

- historicity of 236, 276

understanding of rules, of legal norms 44, 215

— normative 44-45, 68-69

- post-normative, ‘praxeological’ 69

unity of law (s. hierarchy) 7, 99, 111, 119
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universal pragmatics 244, 263

validity of norms/legal validity 2 (Kelsen), 5 (Ehr-
lich), 13, 36, 41, 45 (Kelsen), 110-111 (Kelsen),
138, 167, 169 (Hart), 170, 172 (Kant/Savigny),
173 (Weber), 174, 175 (Schmitt), 155-179. 181,
185 (Rawls), 186-187. (Habermas), 187 (Dreier/
Alexy), 190-198, 199-200. (Kelsen), 201, 202—
205 (Luhmann), 204-210, 214-215, 225 (legal
positivism)

Volksgeist 108, 172, 205, 260, 277

volonté générale vs. volonté de tous 72

voluntarism 195, 288

writing 17-19, 62-63, 115-119, 317-320, 308-315

— alphabetic writing 18, 114, 116, 183, 223, 312-
314, 317-320

- block letters 115, 117-118, 323, 329
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