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Non-Legality in International Law

International lawyers typically start with the legal. What

is a legal as opposed to a political question? How should
international law adapt to the unforeseen? These are the routes
by which international lawyers typically reason. This book
begins, instead, with the non-legal. In a series of case studies,
Fleur Johns examines what international lawyers cast outside
or against law - as extra-legal, illegal, pre-legal or otherwise
non-legal - and how this comes to shape political possibility.
Non-legality is not merely the remainder of regulatory
action. It is a key structuring device of contemporary global
order. Constructions of non-legality are pivotal to debate in
areas ranging from torture to foreign investment, and from
climate change to natural disaster relief. Understandings

of non-legality inform what international lawyers today do
and what they refrain from doing. Tracing and potentially
reimagining the non-legal in international legal work is,
accordingly, both vital and pressing.

FLEUR JOHNS is an Associate Professor at the Sydney Law
School, University of Sydney, and Co-Director of the Sydney
Centre for International Law.
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CAMBRIDGE STUDIES IN INTERNATIONAL AND COMPARATIVE LAW

Established in 1946, this series produces high quality scholarship in the fields
of public and private international law and comparative law. Although these
are distinct legal sub-disciplines, developments since 1946 confirm their
interrelations.

Comparative law is increasingly used as a tool in the making of law at
national, regional and international levels. Private international law is now
often affected by international conventions, and the issues faced by clas-
sical conflicts rules are frequently dealt with by substantive harmonisation
of law under international auspices. Mixed international arbitrations, espe-
cially those involving state economic activity, raise mixed questions of public
and private international law, while in many fields (such as the protection
of human rights and democratic standards, investment guarantees and inter-
national criminal law) international and national systems interact. National
constitutional arrangements relating to ‘foreign affairs’, and to the implemen-
tation of international norms, are a focus of attention.

The series welcomes works of a theoretical or interdisciplinary character,
and those focusing on the new approaches to international or comparative law
or conflicts of law. Studies of particular institutions or problems are equally
welcome, as are translations of the best work published in other languages.

General Editors James Crawford SC FBA Whewell Professor of
International Law, Faculty of Law,
University of Cambridge
John S. Bell FBA Professor of Law, Faculty of Law,
University of Cambridge

Alist of books in the series can be found at the end of this volume.
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Foreword

It is an honour and pleasure to introduce Dr Fleur Johns’ first book,
with its intriguing title. My own first book, The Creation of States in
International Law, was concerned with international lawyers making
things with and through law, or at least participating in their making.
In that respect, it shares a concern with Fleur Johns’ book. Differing
styles notwithstanding, the two have something else in common.
Creation of States tackled phenomena commonly regarded as matters
of ‘fact’ and not of law; it analysed material ‘said to be “political” and,
therefore, not a proper subject of legal analysis’, as the late Professor
Ian Brownlie remarked in introducing that text. In so doing, it probed
fundamental concepts and considerations of legality in relation to vari-
ous modes of illegal force and de facto situations.

In her book, Dr Johns likewise explores encounters of the legal and
the non-legal across a wide range of settings marked by international
legal argument. Many of these settings have elsewhere been character-
ised as wholly political creations (e.g. Guantdnamo Bay) or scenarios in
which international law’s role is entirely reactive (e.g. the aftermath of
natural disaster). By contrast, Dr Johns envisages international lawyers
playing an active, constitutive role in each of these domains and asks
that we bear a corresponding sense of responsibility.

The parallel between the two books naturally has its limits. My con-
cern in Creation of States was to defend the formal coherence and com-
pleteness of international law as a system of law, as against the ‘radical
decentralization’ that I there identified with nineteenth-century doc-
trine. That is not the goal of this book. Rather, Dr Johns’ aspiration
is, as she tells us, ‘to make politically navigable and questionable’
some aspects of international legal work previously unacknowledged,

ix
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X FOREWORD

namely, work revolving around what are described in this book as
international law’s ‘negative spaces’.

Across international legal fields and materials commonly seen as
disparate, she traces some illuminating connections. Understandings
of torture and counter-terrorist detention informed by international
human rights law may have more to do with concepts of choice iden-
tified with international economic law than international legal schol-
arship has previously registered. Depictions of dead bodies, and work
with them, in international policy manuals might owe something to
patterns of thought discernible in scholarly writing on climate change.
In these and other combinations, the repertoire of international legal
thought and work manifest in this book is less cribbed than some
accounts of contemporary international law would have us see. For
all these reasons it is a welcome addition to Cambridge Studies in
International and Comparative Law.

James Crawford
Lauterpacht Centre for International Law
University of Cambridge
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