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Sovereign Defaults before International Courts and Tribunals

International law on sovereign defaults is underdeveloped
because States have largely refrained from adjudicating
disputes arising out of public debt. The next wave of sovereign
defaults is likely to shift dispute resolution away from national
courts to international tribunals and transform the current
regime for restructuring sovereign debt.

Michael Waibel assesses how international tribunals balance
creditor claims and sovereign capacity to pay across time. The
history of adjudicating sovereign defaults internationally over
the last 150 years offers a rich repository of experience for future
cases: US state defaults, quasi-receiverships in the Dominican
Republic and Ottoman Empire, the Venezuela Preferential Case,
the Soviet repudiation in 1917, the League of Nations, the World
War Foreign Debt Commission, Germany’s thirty-year
restructuring after 1918 and ICSID arbitration on Argentina’s
default in 2001. The remarkable continuity in international
practice and jurisprudence suggests avenues for building
durable institutions capable of resolving future sovereign
defaults.

MicHAEL WAIBEL is a British Academy Postdoctoral Fellow at
the Lauterpacht Centre for International Law and Downing
College, University of Cambridge.
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It would be strange if now, in face of the formidable development
of international debts, there were nothing for the lawyer to say.

JOHN FISCHER WILLIAMS,

Chapters on Current International Law and the League of Nations (1929)

To the Pennsylvanians (1845)

Days undefiled by luxury or sloth,

Firm self-denial, manners grave and staid,

Rights equal, laws with cheerfulness obeyed,

Words that require no sanction from an oath,

And simple honesty a common growth —

This high repute, with bounteous Nature’s aid,

Won confidence, now ruthlessly betrayed

At will, your power the measure of your troth! -

All who revere the memory of Penn

Grieve for the land on whose wild woods his name

Was fondly grafted with a virtuous aim,

Renounced, abandoned by degenerate Men

For state-dishonour black as ever came

To upper air from Mammon’s loathsome den.
WILLIAM WORDSWORTH
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and others have been a pleasure to work with throughout. The help of
Laurence Marsh at the copy-editing stage was indispensable. I thank
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Note: measuring sovereign liability
over time

This book is full of numbers, mainly in US dollars ($) and British pounds
(£), from the last two centuries. It is important to understand their
magnitude in the historical context. Converting the face value of a
sovereign bond issued in the 1870s or the value of German reparations
under the Versailles Treaty into current values is no easy undertaking.
The purpose of the conversions is to show the true economic significance
of the sovereign liabilities that are at the heart of this book.

The indicator that is most appropriate for comparing sovereign liabil-
ities over time is the liability expressed as a percentage of GDP in the
year it was assumed. GDP refers to the market value of all goods and
services produced by an economy in a given year. Comparing a liability
or expenditure with this measure tells us how much the equivalent
liability or expenditure would be in the comparator year. The compara-
tor year used throughout is 2009 (no data being yet available for 2010).
For example, German war reparations under the Versailles Treaty were
fixed at $12 billion. The equivalent debt today would be roughly
$2.4 trillion.

All financial figures that predate the year 1980 are converted into
2009 US dollars, or 2009 British pounds, using the relative share of GDP.
In particular cases, the conversion using the GDP deflator — a measure of
the average prices of goods and services in an economy - is also given for
comparison as the second number in brackets.

All conversions are done on the basis of MeasuringWorth, a tool for
comparing currency values over time.! There is invariably substantial

! L. H. Officer and S. H. Williamson, ‘Computing “real value” over time with a conversion
between UK pounds and US dollars, 1830 to present’, MeasuringWorth, 2009, www.
measuringworth.com.

Xviii
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NOTE Xix

variation in these numbers. These conversions are designed to give
the order of magnitude. But there is no single ‘correct’ measure, and
economic historians use several indicators depending on the context
and purpose.
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