
Sovereign Defaults before International Courts and Tribunals

International law on sovereign defaults is underdeveloped

because States have largely refrained from adjudicating

disputes arising out of public debt. The next wave of sovereign

defaults is likely to shift dispute resolution away from national

courts to international tribunals and transform the current

regime for restructuring sovereign debt.

Michael Waibel assesses how international tribunals balance

creditor claims and sovereign capacity to pay across time. The

history of adjudicating sovereign defaults internationally over

the last 150 years offers a rich repository of experience for future

cases: US state defaults, quasi-receiverships in the Dominican

Republic and Ottoman Empire, the Venezuela Preferential Case,

the Soviet repudiation in 1917, the League of Nations, the World

War Foreign Debt Commission, Germany’s thirty-year

restructuring after 1918 and ICSID arbitration on Argentina’s

default in 2001. The remarkable continuity in international

practice and jurisprudence suggests avenues for building

durable institutions capable of resolving future sovereign

defaults.

Michael Waibel is a British Academy Postdoctoral Fellow at

the Lauterpacht Centre for International Law and Downing

College, University of Cambridge.

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-0-521-19699-4 - Sovereign Defaults before International Courts and Tribunals
Michael Waibel
Frontmatter
More information



CAMBRIDGE STUDIES IN INTERNATIONAL AND COMPARATIVE LAW

Established in 1946, this series produces high quality scholarship in the fields of
public and private international law and comparative law. Although these are
distinct legal sub-disciplines, developments since 1946 confirm their interrelation.
Comparative law is increasingly used as a tool in the making of law at

national, regional and international levels. Private international law is now
often affected by international conventions, and the issues faced by classical
conflicts rules are frequently dealt with by substantive harmonisation of law
under international auspices. Mixed international arbitrations, especially those
involving state economic activity, raise mixed questions of public and private
international law, while in many fields (such as the protection of human rights
and democratic standards, investment guarantees and international criminal
law) international and national systems interact. National constitutional
arrangements relating to ‘foreign affairs’, and to the implementation of inter-
national norms, are a focus of attention.
The Board welcomes works of a theoretical or interdisciplinary character,

and those focusing on the new approaches to international or comparative
law or conflicts of law. Studies of particular institutions or problems are
equally welcome, as are translations of the best work published in other
languages.

General Editors James Crawford SC FBA
Whewell Professor of International Law, Faculty of Law, and
Director, Lauterpacht Research Centre for International Law,
University of Cambridge
John S. Bell FBA
Professor of Law, Faculty of Law, University of Cambridge

Editorial Board Professor Hilary Charlesworth Australian National
University
Professor Lori Damrosch Columbia University Law School

Professor John Dugard Universiteit Leiden

Professor Mary-Ann Glendon Harvard Law School

Professor Christopher Greenwood London School of
Economics
Professor David Johnston University of Edinburgh
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Meinen Eltern, Eva Maria und Gottfried, von ganzem Herzen
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It would be strange if now, in face of the formidable development

of international debts, there were nothing for the lawyer to say.
J OHN F I S CHER W I L L I AM S ,

Chapters on Current International Law and the League of Nations (1929)

To the Pennsylvanians (1845)

Days undefiled by luxury or sloth,

Firm self-denial, manners grave and staid,

Rights equal, laws with cheerfulness obeyed,

Words that require no sanction from an oath,

And simple honesty a common growth –

This high repute, with bounteous Nature’s aid,

Won confidence, now ruthlessly betrayed

At will, your power the measure of your troth! –

All who revere the memory of Penn

Grieve for the land on whose wild woods his name

Was fondly grafted with a virtuous aim,

Renounced, abandoned by degenerate Men

For state-dishonour black as ever came

To upper air from Mammon’s loathsome den.
W I L L I AM WORD SWORTH
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Note: measuring sovereign liability

over time

This book is full of numbers, mainly in US dollars ($) and British pounds

(£), from the last two centuries. It is important to understand their

magnitude in the historical context. Converting the face value of a

sovereign bond issued in the 1870s or the value of German reparations

under the Versailles Treaty into current values is no easy undertaking.

The purpose of the conversions is to show the true economic significance

of the sovereign liabilities that are at the heart of this book.

The indicator that is most appropriate for comparing sovereign liabil-

ities over time is the liability expressed as a percentage of GDP in the

year it was assumed. GDP refers to the market value of all goods and

services produced by an economy in a given year. Comparing a liability

or expenditure with this measure tells us how much the equivalent

liability or expenditure would be in the comparator year. The compara-

tor year used throughout is 2009 (no data being yet available for 2010).

For example, German war reparations under the Versailles Treaty were

fixed at $12 billion. The equivalent debt today would be roughly

$2.4 trillion.

All financial figures that predate the year 1980 are converted into

2009 US dollars, or 2009 British pounds, using the relative share of GDP.

In particular cases, the conversion using the GDP deflator – a measure of

the average prices of goods and services in an economy – is also given for

comparison as the second number in brackets.

All conversions are done on the basis of MeasuringWorth, a tool for

comparing currency values over time.1 There is invariably substantial

1 L. H. Officer and S. H. Williamson, ‘Computing “real value” over time with a conversion

between UK pounds and US dollars, 1830 to present’, MeasuringWorth, 2009, www.

measuringworth.com.
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variation in these numbers. These conversions are designed to give

the order of magnitude. But there is no single ‘correct’ measure, and

economic historians use several indicators depending on the context

and purpose.

note xix
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Société Ouest Africaine des Bétons
Industriels v State of Senegal (Award
on the Merits, 25 February 1988)
ICSID Case No. ARB/82/1, (1994)
2 ICSID Rep. 164

SOABI v Senegal 220

Southern Pacific Properties (Middle East)
Limited v Arab Republic of Egypt
(No. 2) (Jurisdiction, 14 April 1988)
ICSID Case No. ARB/84/3, 3 ICSID
Rep 131, (1991) 16 Ybk Comm
Arb 28

SPP v Egypt
(Jurisdiction)

202, 268, 272

xxvi table of cases

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-0-521-19699-4 - Sovereign Defaults before International Courts and Tribunals
Michael Waibel
Frontmatter
More information



Full citation Abbreviated citation Pages

Suez, Sociedad General de Aguas de
Barcelona S.A. and InterAgua Servicios
Integrales del Agua S.A. v Argentine
Republic (Decision on Liability,
30 July 2010) ICSID Case No.
ARB/03/17

Suez v Argentina I 101, 291

Suez, Sociedad General de Aguas
de Barcelona S.A. v Argentine
Republic (Decision on Liability,
30 July 2010) ICSID Case No.
ARB/03/18

Suez v Argentina II 291

Suez, Sociedad General de Aguas de
Barcelona S.A. and Vivendi Universal
S.A. v Argentine Republic (Decision
on Liability, 30 July 2010) ICSID
Case No. ARB/03/19

Suez v Argentina III 101, 291

Técnicas Medioambientales Tecmed S.A. v
United Mexican States (Award, 29
May 2003) ICSID Case No. ARB(AF)/
00/2, 10 ICSID Rep 134, 19 ICSID
Rev 158, (2004) 43 ILM 133

Tecmed v Mexico (Merits) 279, 290, 291

Telenor Mobile Communications AS v
Republic of Hungary (Award, 13
September 2006) ICSID Case No.
ARB/04/15

Telenor v Hungary
(Jurisdiction)

262

Tokios Tokelés v Ukraine (Decision on
Jurisdiction, 29 April 2004)
ICSID Case No. ARB/02/18,
11 ICSID Rep 313, (2005)
20 ICSID Rev 205

Tokios v Ukraine
(Jurisdiction)

213

TSA Spectrum de Argentina S.A. v
Argentine Republic (Award,
19 December 2008) ICSID Case
No. ARB/05/5

TSA v Argentina 258

Victor Pey Casado et Fondation
‘Presidente Allende’ v République
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